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APPELLANT’S STATEMENT OF i 
QUESTIONS PRESENTED 


In the opinion of the appellant, the following questions are presented: 

i 

1. Was the evidence legally sufficient tb sustain 
the conviction? 


2. Did the Trial Court err in denying tpe defense 
motion for judgment of acquittal at the close! of the en- 

i 

tire case? 


3. Was the instruction on the subject oi flight, as 
it applied to the appellant, improper and did! it consti- 

j 

tute fundamental error ? 


i 

I 

i 

i 

i 

i 

i 

i 


i 


i 


I 
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i 

JURISDICTIONAL STATEMENT 

i 

I 

This is an appeal from a judgment of conviction Entered in the 
United States District Court for the District of Columbia for a violation 
of Title 22 - Section 3501 (a) of the District of Columbia Code. This 

j 

Court has jurisdiction of this appeal under Title 28 U.$.C. Section 1291 
and 1294 (1). 

STATEMENT OF THE CASE 

! 

Appellant on February 28, 1956, visited his brother-in-law, John 

| 

Johnson, at 469 F St., S. W. Appellant and Johnson bejcame intoxicated 
(R. 45, 89, 156, 160; JA 33). 


i 

I 
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The prosecutrix, Joy Nicely, age 3 years, had been placed in the 
care of Johnson, a twice convicted child sex offender by her parents at 
7:30 P.M. The parents returned about 10 P.M. The offense occurred 
between 8 and 8:15 P.M., if it occurred at all. The Government’s case 
pivots on the following testimony: 


Richard Donaldson, age 17, testified he was in the company of 
Frankie Nicely returning from the store, when upon invitation from 
Nicely he looked in the window from the sidewalk and saw appellant run¬ 
ning toward the kitchen - it was a fast walk - more or less - a fast walk 
(J. A. 11). Immediately upon entering he asked the alleged victim, ”Joy, 
did anybody bother you?” She said, ”Yes”, and when asked who, she 
said [a] man. When asked, ”What did he do?” she replied. ”He bothered 
my pee-pee.” (J. A. 12). Donaldson states appellant was going from the 
bed when he first saw him and that he did not see appellant touch the 
child at any time (R. 44). (Emphasis supplied) 


Frankie Nicely, age 16, [ uncle] of the complainant, states he saw 
appellant on the bed, then he went to the middle window and jumped up 
where he could see. When he jumped up, appellant jumped up and ran. 

(J. A. 15, 16). The child was sitting upright in the middle of the bed, 
crying. Upon entering he saw appellant on a cot in the kitchen and noticed 
his fly was down (J.A. 16). 


When witness Donaldson informed Nicely that the child had no pants 
on, that the bed was damp, they went right out. He said to Donaldson, 
’’Come on”. (J.A. 21) 

Nicely also states he never saw appellant touch the child at any 
time (J.A. 19). (Emphasis supplied) Nicely and Donaldson both testi¬ 
fied Johnson ’’took off”, went out (J.A. 14, 21) after they entered the 
premises. 

Mrs. Lochie Vognovich, lessor of the Nicely’s apartment, testified 
that Johnson came upstairs to her rooms and told her two strange men were 
in the apartment below and they had knives (J. A. 24). Upon investigation 
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i 


i 

i 
j 

she saw no strangers but was told by Nicely and Donaldson that the child 

I 

had been molested. She asked the child what happened and was told, 

I 

’’[The] man hurt me". She inquired where and the child started pointing 
(J. A. 22). She examined the child, observed a red spot around the navel, 
and testified, tT It looked like somebody had pinched heii” (R. 104). She 
further stated that the hem of the chi Id’s dress was very ^et (J. A. 23). 


Mrs. Vognovich remarked that upon her return home from the 
Fourth Precinct, where she made the report, she saw JJohnson hid in 
the alley (J.A. 26). j 

i 

Detective Hall testified when first observed appellant showed the 

i 

j 

effects of heavy drinking; answers to his questions weiie incoherent; and 
it was impossible to properly interrogate him (J. A. 33). The time was 
about 11 P. M., three hours after the alleged incident, j Hall states that 
appellant denied molesting the child. 


Detective Burwell of No. Four Precinct testified that appellant 
denied molesting the girl but couldn’t give any reason why the child’s 

dress was wet (J.A. 29). Burwell also states when appellant was asked 

l 

about the child’s pants he said he didn’t know how they were taken off 

i 

(J.A. 29). Appellant, according to Burwell, denied all the way through 

i 

having done anything to the child (J.A. 29). Appellant,, significantly, 
told Burwell shortly after the alleged incident that he l^id on the bed for 
awhile; he said he had been doing some drinking and went back into the 

i 

i 

kitchen from time to time to drink some beer and then come back to the 


bed (J.A. 29). 


In lieu of vital important testimony by Pvt. Singleton, Metropolitan 
Police, and Dr. O’Conner, District General Hospital, the Government 
offered a stipulation concerning the physical examination of the child and 
chemical tests of the child’s dress (J.A. 29). The stipulation was reject¬ 
ed by defense (J.A. 31) but eventually accepted (R. 165). The physical 

j 

examination disclosed no evidence of injury to the child and the chemical 
tests proved ’’inconclusive”. Mrs. Nicely, the child’s'mother testified 
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she saw inflammation of the vagina of the child and the child told her 
[ a] man had hurt her. 

Appellant, in his own defense, reiterates his denial of having 
harmed the child. 

Following conviction, a sentence of 28 months to 7 years was im¬ 
posed and appellant is currently serving his term. This appeal followed. 

STATUTES, REGULATIONS AND RULES 

Title 22, Section 3501 (a) of the District of Columbia Code: 22-3501 
Indecent Acts - Children 

(a) Any person who shall take, or attempt to 
take any immoral, improper or indecent liberties 
with any child of either sex, under the age of six¬ 
teen years with the intent of arousing, appealing 
to, or gratifying the lust or passions or sexual de¬ 
sires, either of such person or of such child, or of 
both such person and such child, or who shall com¬ 
mit, or attempt to commit any lewd or lascivious 
act upon or with the body, or any part or member 
thereof, of such child, with the intent of arousing, 
appealing to, or gratifying the lust or passions or 
sexual desires, either of such person or of such 
child, or of both such person and such child, shall 
be imprisoned in a penitentiary, not more than ten 
years. 

Rule 51 F. R. C. P. 

STATEMENT OF POINTS 

1. The sum of the evidence was legally insufficient to sustain the 
conviction since it failed to prove every essential element of the offense. 

2. The Court erred by denying defense motion for judgment of 
acquittal at the close of the case when it should have granted the motion 
as a matter of law. 

3. The instruction to the jury on the subject of flight was inapplic¬ 
able to the appellant and constituted plain and fundamental error which 
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may be noticed by this Court despite failure of defense to make timely 
objection. 

SUMMARY OF ARGUMENT 

i 

i 

i 

The answer to the inquiry of whether the evidence adduced proves, 
beyond a reasonable doubt, the taking or attempting to take indecent lib- 

i 

erties with the intent of arousing, appealing to or gratifying the lust or 
passions or sexual desires of the appellant or the child; or both must be 
negative in the light of Jones v. United States , infra; Fbuntain v. United 
States, et al., infra. 

The evidence, viewed in the most favorable light to the Government, 
fails to prove every essential element of the crime beypnd a reasonable 
doubt. 

i 

i 

The corpus delicti of the crime was not proved. Failure to prove 
the corpus of the crime required under the doctrine of Forte v. United 
States , infra, is fatal to successful prosecution for the crime. 

i 

The child’s statements lacked the spontaneity required to fall with¬ 
in the exception to the hearsay rule. Forte v. United States, infra. 

Nor was there corroboration of the child’s declaration^, and, indeed, 

i 

medical proof was offered to the contrary. Brown v. Ignited States, infra. 

| 

Snowden v. United States and Beausoliel v. United States, infra, 
require independent evidence establishing the corpus delicti. No such 

i 

corroborating evidence of this kind was offered. 

Further, the essential element of sexual intent i^ a specific intent 

i 

under the express term of the statute. Such intent must be proven be- 

I 

yond a reasonable doubt. Again there was evidence offbred indicating 

i 

i 

appellant was incapable of forming the requisite intent necessary for a 
violation of this statute. Wheatley v. United States , inira. 

i 

The evidence as a whole falls short of the quantum and quality 

i 

necessary to sustain the conviction. 
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The trial court erred in refusing to direct a judgment of acquittal 
at the close of the entire case where, as here, the Government failed to 
prove every essential element of the crime. The question, upon the motion, 
appropriately and timely made, was one of law, not of fact, and the reso¬ 
lution of the motion against the appellant was error. This case came 
within the framework of Curley v. United States and Cooper v. United 
States , Scott v. United States , infra, and the divestment of responsibility 
by the trial court in fav^r of the jury was not in accord with the prevailing 
case law. 

The instruction on flight as applied to appellant was plain and fun¬ 
damental error. Despite failure of defense counsel to object to said in¬ 
structions, under Rule 51 this Court may notice, sua sponte, such error 
in order to prevent injustice. Screws v. United States, infra. 

ARGUMENT 

I. 

The Sum of the Evidence Was Legally Insufficient 
To Sustain the Conviction Since it Failed to Prove 
Every Essential Element of the Crime 

This Court in Jones v. United States, _U. S. App. D. C._, 231 

F. 2d 244, enunciated with unmistakable clarity the absolute requirement 
that the Government must prove beyond a reasonable doubt each and every 
essential element of a crime in order to sustain a conviction. Appellant 
adopts that reasoning and predicates its argument on that premise insist¬ 
ing that the cases cited in the Jones opinion are apposite and demonstrably 
so. 

Considering the pithy definition of the corpus delicti of a crime set 
forth in U. S. v. Escheles, 222 F. 2d 144, 155, stating that the phrase 
includes first, the fact of an injury or a loss and second, the fact of 
somebody's criminality as the cause of the injury or loss appellant is 
impelled to the conclusion that the Government failed to prove such injury, 
and, indeed stipulated that the physical examination of the prosecutrix 
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i 
i 

I 

i 

shortly after the alleged offense revealed no trauma of the vaginal area. 
(J. A. 29) The testimony of witness Vognovich that thC child had a little 

i 

red spot near the navel (J. A. 29) and the observation by the prosecutrix’s 
mother Mrs. Nicely that the child’s vagina was red and inf lammed was 
completely offset by the report of Dr. O’Conner, a competent medical 
examiner, that the child had suffered no harm. 

I 

Assuming, without conceding, that Dr. O’Connerfs opinion that 
stains on the lower hem of the dress were dried seminal stains was com¬ 
petent, this opinion lacks authority because chemical analysis by Private 

Singleton, a member of the Police Department, proved 1 according to the 

j 

stipulation to be ’’inconclusive”. It is appellant's position that this failure 
to prove injury or loss, due to some act or attempted dct coupled with 

i 

the requisite sexual intent as defined by the Statute 22-p501(a) D.C. Code 

i 

was fatal to the case. 

i 

Appellant also notes that no other evidence was offered by the 
Government to prove the corpus delicti of the offense and vigorously 
denies that the testimony of witnesses Vognovich and ^rs. Nicely with 

regard to their physical examination of the child was competent. The re- 

i 

mark of witness Vognovich that "it looked like somebody had pinched her” 
was clearly an unwarranted conclusion and highly damaging to the appel¬ 
lant in all probability before the jury. 

i 

The Government admits in its first remarks to the Court (J. A. 5) 

i 

that certain remedial tests could have been taken to remove any doubt as 
to the presence of seminal stains but such tests were not taken. Appel¬ 
lant states that as a matter of law the characterization iof the tests as 

| 

inconclusive was erroneous since subsequent tests by competent authority 

i 

proved [negative] for seminal stains. 


One may search the record in vain to find any other probative evi - 
dence that the child suffered any injury or loss due to appellant’s immoral, 

i 

improper , or indecent liberties absent the so-called spontaneous excla¬ 
mations of the child. Clearly the doctrine of Forte v. j United States , 1937, 


i 

i 
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68 App. D.C. Ill, 94 F. 2d 236, should be invoked as this Court remarked 
in the Jones, supra, opinion. 

The adminicular character of the testimony of witnesses Nicely and 
Donaldson referred to by the trial judge (J.A. 35) failed to touch the 
corpus delicti in the sense of the injury against whose occurrence the law 
is directed; in this case sexual molestation and injury, to the child. 

Fountain v. United States, decided June 28, 1956, by this Court 
follows Jones v. United States , supra, holding that the corpus delicti in 
a case such as this may not be established by the victim’s spontaneous 
declaration. Here, as in Fountain , supra, the declarations in respect 
to the corpus delicti are without corroboration, nor is there independent 
evidence establishing it. Indeed, there is stipulated proof by the medical 
examiner to the contrary. 

A compendium of the Government’s evidence leads to the irrefutable 
conclusion that the burden of proving each and every element of the offense 
beyond a reasonable doubt was not sustained. Taken in the light most 
favorable to the Government the record discloses: 

That witness Frankie Nicely, age 16 years, [uncle] of the child in 
question, observed appellant on the bed in the front room of a two room 
apartment, that the child was sitting up in the middle of the bed crying; 
that when he went to another window and ’’jumped” up appellant jumped 
up and ran; that when he went into the house appellant was on a cot in the 
kitchen and his fly was down; that upon being told by one Donaldson, age 
17 years, who was in his company, that Joy had told him she had been 
bothered and the bed was damp and her clothing wet and she had no panties 
on, he and Donaldson reported the alleged molestation. Nicely states 
without equivocation that he did not see appellant touch the child at any 
time. 

Witness Donaldson testified he was returning from the store with 
Frankie Nicely; that they left the house in which the alleged offense took 
place about 8 P. M., returning at 8:15 P. M.; that when he first saw 


I 

i 


appellant as he jumped appellant ran - it was a fast waljt more or less 
(emphasis supplied) - to the kitchen; that he asked the child "Joy did 

I 

anybody bother you" (J. A. 12) and received the response "[He] bothered 

I 

my pee-pee" (J. A. 12) that he noticed the child without |pants; that ap- 

i 

pellant was intoxicated as was witness Johnson (R. 45);j that he then told 

j 

Nicely what the child said and what he observed with re;spect to her 
clothing; that he never saw the appellant touch the child at any time. 

Witnesses Vognovich and Mrs. Nicely testified t6 the child f s so- 
called spontaneous statements and her condition as they observed it. 
Police officers Burwell and Hall testified that appellant] was intoxicated, 
denied the offense, and contradicted himself with respejct to his presence 
in the bedroom. 

In Dickey v. State, 147 Texas Cr. R. 588, 183 SJW. 2d 469, the 
Court reversed where, as here, there was nothing to prove mistreat¬ 
ment of the child. Appellant concedes there was evidence of clothing 

j 

disarrangement which, if true, would distinguish the Dickey case to a 

i 

slight degree but notes in that case the defendant was seen "holding her 

i 

in his arms like he was planning to do something". This was much 
stronger than here for other than the clothing disarrangement, no other 
evidence is offered to show appellant, in fact, touched the child. The 
prosecutrix was active, able to run about, remove her pants for hygenic 

i 

purposes, and she was on the bed according to witness j Johnson when 
her parents left. (J.A. 37.) 

j 

Brown v. United States , 1945 80 U.S. App. D. CL 270, 152 F2d 

138 points out that spontaneous statements or declarations of a child are 

! 
i 

admissible as exceptions to the hearsay rule only where there has been 
independent evidence of an exciting event. That there Was no independent 

i 

evidence of an exciting event is recognized by the trial!judge who states 
on R. p. 168 "Well, there is no independent evidence of an exciting 
event". It would seem therefore that the admission of the child*s so- 
called spontaneous statement to witness Donaldson "He; bothered my 
pee-pee" (J.A. 12) to witness Vognovich "[The] man h^irt me" (R. 101) 


10 


were patently inadmissible. 

This Court in the Jones opinion succinctly illustrates the law 
emanating from BeausoUel v. United States , 71 App. D. C. Ill, 107 
F2d 292 and Snowden v. United States, 2 App. D. C. 89. In these cases 
this Court stated that if a child makes spontaneous statements they are 
admissible in evidence when a foundation is laid for them and either 
the child 1 s condition or the child 1 s testimony may lay the foundation. 
Since the child in this case was incompetent to testify the child 1 s 
condition was the decisive factor determinative of the admissibility of 
her statements. 

The evidence offered as to her condition showed she was without 
pants, had a red spot near the navel, origin and history unknown, no 
trauma of the vagina area; wet clothing presumed but not proven to be 
caused by seminal fluid. Appellant contends this was insufficient to 
lay proper foundation for the so-called spontaneous utterances. 

Smith v. United States, 1954, 94 U.S. App. D. C. 320, 215 F2d 
682, 683, is particularly applicable where this Court held the statements 
were inadmissible in view of the evidence as a whole. 

Assuming, arguendo, that the evidence disclosed some overt act 
or [liberty] taken by appellant the Government overlooks the need, 
under the express language of this statute, to prove the additional es¬ 
sential element of this crime that such overtact, was coupled with an 
[ intent ] of arousing, appealing to, or gratifying the lust of passions 
or sexual desires; either of the appellant or of the child or both . 

(emphasis supplied) 

A minute examination of the record fails to produce a scintilla of 
evidence on this element and the single evidentiary fact of seminal 
stains from which, had it been traceable to appellant, might satisfy 
the gratification phrase, evaporates in a cloud of doubt, having no 
probative effect. Appellant strongly urges that the restrictive language 
of the statute requires proof of this intent beyond a reasonable doubt. 
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Detective Hall’s testimony is singularly significant when on (J. A. 

33) he states: ”he [appellant] was incoherent and it wds impossible to 
properly interrogate him” indicating appellant more than two hours after 
the alleged offense was intoxicated to such a degree thdt appellant was 

I 

i 

incapable of forming the requisite intent. Nor can the appellant concur 
with the trial judge in his remark that intoxication was! no defense 

i 

(R. 234). In Wheatley v. United States, 159 F2d 603 tjhe Court said 

i 

intoxication may be a valid defense to the successful prosecution for 
crime if the defendant is incapable of forming the requisite intent. See 
United States v. McLeod, 83 F. Supp. 373, following Wheatley on this 

"" j 

point. 

i 

The specific intent of this statute is clear. The record is replete 
with testimony that appellant was intoxicated to a high degree and his 
recollection of the events of the night in question were blurred in the haze 
of an alcoholic mind and his conflicting testimony was itypical in that it 
contained the amnesiac quality of the intoxicated. 

i 

In view of the above appellant respectfully stated the evidence 
was legally insufficient to sustain the conviction. 

i 

i 


The Court Erred In Denying The Appropriate 

— - . — — ■- i 

Motion For Judgment Of Acquittal At The Close 
Of The Entire Case By Refusing To Apply $ua 
Sponte The Standards Of Law Established By 
This Court 

i 

This Court has, by its decisions, Curley v. United States , 81 
U.S. App. D.C. 389, 160 F2d 229; Cooper v. United States, 218 F2d 39, 
established the applicable rule when the trial judge may or may not take 

I 

a case from a jury. In Kelly v. United States, 194 F2d 150 this Court 
said ’’the case before us lies in a field in which our Coiirts have tradi- 

i 

i 

tionally been unusually sceptical toward the accusationl This has been 
true of all the so-called sex offenses”. 
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In Jones v. United States, supra, this Court stated that failure 
to prove every element of the offense beyond a reasonable doubt requires 
a directed judgment of acquittal. 

In denying the motion for directed judgment at the close of the entire 
case, and at the close of the Government’s case, the trial judge seemingly 
is unaware that, as a matter of law, the Government had failed to prove 
its case. 

The requirement of proof of the corpus delicti cited in Forte v. 
United States, 68 U.S. App. D.C. Ill, 94 F2d 236 and defined in U.S . 
v. Escheles , 7th Cir., 222 F2d 144, 155 is a question of law; not one 
of fact. 

A rejection of defense counsel’s motion by the trial judge, accord¬ 
ing to the colloquy at the bench on each occasion, signifies that the red 
spot near the navel (J.A. 36) was sufficient to establish the. corpus delicti 
even though a stipulation by a competent medical examiner proved no 
sexual harm had come to the child. Carried to the absurd, an unex¬ 
plained lesion on the child’s body, near the sex area, would be suffi¬ 
cient to establish the corpus delicti for a sex crime. That this is not 
the proper application of the law in cases of this kind can be shown by 
a review of Beausoliel v. United States , 71 App. D.C. Ill, 107 F2d 
292; Snowden v. United States , 2 App. D. C. 89 where in the sex injury 
is apparent and/or confirmed by competent authority. 

Again, it was a matter of law, to determine correctly, whether 
the evidence was sufficient to warrant the case going to the jury in ac¬ 
cordance with the principles of Curley and Cooper, supra. 

That the trial judge can sua sponte irrespective of defense counsel’s 
alleged inability to support his motion by exact case precedent, grant the 
motion when the law so dictates is settled, Quercia v. United States , 

289 U.S. 466, 53 S. Ct. 698. 
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In Herron v. Southern Pacific Co ., 283 U. S. 91, 95 the Court 

said "the judge is not a mere moderator, but is the governor of the trial 

! 

for the purpose of assuring its proper conduct and determining questions 
of law. ” 

i 

Appellant further states that defense counsel shoiild be given full 

I 

and ample opportunity to support his motion. There isj on the record in 
the denial of this motion, evidence that defense counsel presented case 
precedent which the trial judge felt was inapposite and presented under 
"false pretenses". (J. A. 50). But this evades the fact that the prime 

responsibility for determination of the applicable law ii peculiarly the 

1 

trial judge 1 s and secondarily with respective counsel, j 

i 

The evidence for appellant is: that at no time wa^ he observed 

i 

touching the child; that he steadfastly denied molesting |her; that he 
was so intoxicated it would have been impossible for hiin to form the 
requisite intent; the evidence against appellant shows hp was on the 
bed with the child, her pants were off she said [the] mkn hurt her, 
but medical evidence showed no injury, his fly was zipped down; and 
his testimony was, with respect to his presence in the bed room con¬ 
tradictory. 

A reasonable man could have concluded that no crime had been 
committed and, the appellant was wrongfully accused, lit follows a 
verdict for judgment of acquittal should have been granted at the 
close of the entire case. 

n. 

The Trial Court Committed Fundamental Eripor 
When It Instructed The Jury On Flight As It j 
Was Applied To The Appellant 

i 

j 

Appellant readily concedes that the instruction or^ flight as it was 
defined by the trial court might well be appropriate to witness Johnson 
but vigorously denies it had any application to appellantj. 



I 


i 


I 
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By the exact measurements placed in the record by the Government 
appellant moved sixteen (16) feet (J. A. 9, 45) from the bed in the parlor 
to the cot in the kitchen. 

Emphasis on the manner he moved from one place to the other 
was based upon the testimony of witness Nicely who states appellant ran 
and witness Donaldson who characterizes the movement as a fast walk 
more or less. 

A connotation of the word flight in law carries with it an attempt 
on the part of a criminal to leave the scene to avoid detection and arrest 
for his offense. But the mere movement of 16 feet seems entirely 
absonant with the theory of flight as it is commonly used. 

Appellant according to the Government witnesses went from the 
bed in the adjoining room to the cot in the kitchen and remained there 
until the police arrived, notwithstanding the fact that the witnesses left 
the premises and no one was present to restrain appellant. Not so 
witness Johnson who left the premises and was [brought] back by two 
men. Other than his manner of leaving the bed, which is in dispute, no 
other actions on his part indicate an attempt to leave the premises to 
avoid arrest and/or prosecution. 

Conceding that Rule 51 requires a timely objection appellant relies 
on the well settled principles of Shokiuvan Shimabukuri v. Higeyosai 
Nagoyama 78 U. S. App. D. C. 271; 140 F2d 13; Hormel v. Helvering 
312 U.S. 552, 557, 61 S. Ct. 719; 85 L. Ed. 1037, that this Court, at 
its option, may notice and pass upon plain error, in order to prevent 
injustice. 

In Commonwealth v. Fusci, 35 A. 2d 93, 95; 153 Pa. Super.617, 
the Court said "Flight" consists not only in the act of leaving juris¬ 
diction, but also comprehends continued concealment. See also 
McAllister v. State 6 So. 2d 32, 37; 30 Ala. App. 366, to the same 
effect. 
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i 

i 


I 

i 

j 

i 


The application of the law of flight as given to the jury is an at¬ 
tenuation of that theory to its ultimate length and beycmd that point for 
this movement of appellant must surely be recognized as the shortest 
’’flight” (Emphasis supplied) recorded. 

The instruction as given is not innocuous. It is! plain error for it 
permitted the jury to regard the appellant and witnes^ Johnson on the 
same plane as regards leaving the premises and further allowed them 
to draw the inference ’’that something is wrong or we^k somewhere in the 
party’s [appellant’s] case”. (J.A. 59) 

Appellant respectfully states his rights were fundamentally im- 

i 

i 

paired by this instruction and urges this Court to consider that the inter¬ 
pretation of the rules of practice and procedure by thd Supreme Court 
of the United States in Hormel v. Helvering , supra, Stating ’’orderly rules 

I 

of procedure do not require sacrifice of the rules of fundamental justice” 

i 

applies in greater measure when the liberty of the accused is in ques- 


The Supreme Court in Screws v. United States, j 325 U.S. 91 speak¬ 
ing on the lack of objection to the Court’s charge in a criminal case elo- 

i 

quently states the law of our land: 

i 

j 

”It is true that no exception was taken to the 
Trial Court’s charge. Normally we would Under 
those circumstances not take note of the erjror. 

But there are exceptions to that rule Clyatt v. 

United States , 197 U.S. 207-221-222.“And!where 
the error is so fundamental as not to submit to the 
jury the essential ingredients of the only offense on 
which the conviction could rest, we think itjis nec¬ 
essary to take note of it on our motion. Even those 
guilty of the most heinous offense are entitled to a fair 
trial. ” 

i 

A sequitur from this case law indicates that Appellate Courts have 
a duty to review the charge, as a whole, to determine!, not only the spe¬ 
cific question raised on appeal, but to ascertain that no fundamental 

j 

i 

i 


I 
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ingredient of law has been omitted in the instruction to the jury in order 
to insure the full and complete protection of the law and due process. 

Only so long as our country affords to the accused this full mea¬ 
sure of protection no matter how lowly his station or how demeaning 
his personal habits may be, will our law glow with the effulgence of 
liberty and truth. 


CONCLUSION 

Based upon the foregoing the conviction should be reversed or in 
the alternative reversed and remanded for a new trial. 


Respectfully submitted, 

JAMES R. SCULLEN 

Woodward Building 
Washington, D.C. 

Attorney for Appellant 
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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA i 


251 


[ Filed February 20, 1956] 


The United States of America 


Carroll A. Pinkard 


Criminal No. 20$-56 
Grand Jury No. i.65-56 
Vio. 22D.C.C. 3501a 


The Grand Jury charges: 

On or about January 28, 1956, within the District of Columbia, 

i 

j 

Carroll A. Pinkard did take immoral, improper and indecent liberties 

i 

with Joy L. Nicely, a female child under sixteen yeaifs of age, that is, 

i 

about three years of age, with the intent of arousing, I appealing to and 
gratifying the lust, passions and sexual desires of thd said Carroll A. 


Pinkard. 


/s/ Leo A. Rover _ 

Attorney of the IJnited States in 
and for the District of Columbia 


A TRUE BILL: 


/s/ 


Foreman. 
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[ Filed March 2, 1956] 


PLEA OF DEFENDANT 


i 

On this 2nd day of March, 1956, the defendant Carroll A. Pinkard, 
appearing in proper person and by his attorney Jamed R. Scullen, being 
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arraigned in open Court upon the indictment, the substance of the charge 
being stated to him, pleads not guilty thereto. 


Present: 

United States Attorney 

By Joseph Lowther _ 

Assistant United States Attorney 

_ E. Markwalter _ 

Official Reporter 


By direction of 

BURNITA SHELTON MATTHE WS 
Presiding Judge 
Criminal Court # One 

HARRY M. HULL, Clerk 

By /s/ C. J. Rumsey 
Deputy Clerk 


[Filed May 1, 1956] 

On this 1st day of May, 1956, came again theparties aforesaid, in 
manner as aforesaid, and the same jury as aforesaid in this cause, the 
hearing of which was respited yesterday; whereupon Juror No. 10, 

William M. Logan, is excused from further consideration in this case 
and alternate Juror No. 1, Louis Palmer, is ordered to take Jury Seat 
No. 10; and thereupon the trial proceeds; whereupon the said jury after 
hearing further of the evidence and the instructions of the Court, alter¬ 
nate juror No. 2, Helen H. Peck, is discharged from further consideration 
in this case; and thereupon the jury retires to consider their verdict. 

The jury returns into Court and upon their oath say that the de¬ 
fendant is guilty as indicted. 

The case is referred to the Probation Officer of the Court and the 

defendant is committed to the District of Columbia Jail. 

By direction of 

LUTHER W. YOUNGDAHL 
Presiding Judge 
Criminal Court # Five 


Present: 


United States Attorney 
by George Donegan, Assistant United States Attorney 
Margaret A. Deeds, Official Reporter 


HARRY M. HULL, Clerk 
By Daniel J. Mencobcni, 

Deputy 
Clerk 


254 [Filed May 17, 1956] 

On this 11th day of May, 1956 came the attorney fbr the government 
and the defendant appeared in person and by counsel, j4mes R. Scullen, 
Esquire. 

It is adjudged that the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offense of 

Violation of Section 3501a, Title 22, D. C. Code 

as charged 

i 

and the court having asked the defendant whether he has anything to say why 

judgment should not be pronounced, and no sufficient ca[use to the contrary 

! 

being shown or appearing to the Court, 

i 

It is adjudged that the defendant is guilty as charged and convicted. 

It is adjudged that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprison¬ 
ment for a period of 

Twenty-eight (28) Months to Seven (7) Yeark 

I 

It is ordered that the Clerk deliver a certified copy of this judgment 

and commitment to the United States Marshal or other (Qualified officer 

and that the copy serve as the commitment of the defendant. 

_ Luther Youngdahl _ 

United States District judge. 

255 [Filed May 18, 1956] 

NOTICE OF APPEAL 

Name and address of appellant - Carroll A. Pinkard 

D. C. Jail 

I 

Name and address of appellants attorney - James R. Scullen 

1017 Woodward Bldg. 

Offense - Viol. Title 22 - 3501 (a) D. C. Code 

Concise statement of judgment or order, giving date, and any 

I 

sentence - Judgement Guilty 5-11-56, 28 mos. to 7 yeajrs. 

Name of institution where now confined, if not on bail - D. C. Jail 



4 


I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


Date: 5/18/56 /s/ Carroll A. Pinkard 

Appellant 

/s/ James R. Scullen 
Attorney for Appellant. 
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1 EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 

Washingtor|, D.C. 

April 26, lj956 

I 

The above-entitled action came on for trial on the merits before 
the HONORABLE LUTHER W. YOUNGDAHL, Unitecj States District 
Judge, and a Jury at 3 o'clock p. m. 

APPEARANCES: 

On Behalf of the Government: 

I 

GEORGE DONEGAN, Assistant U.S. Attorney. 

On Behalf of the Defendant: 

FRANCIS WALSH, ESQ., and GUSS Nl. POULASE, ESQ. 

_ I 

3 PROCEEDINGS 

j 

DEPUTY CLERK: Case of United States v. Pifikard. 

j 

(At the Bench) 

i 

MR. DONEGAN: I wanted to make this explanation to the Court and 

j 

for the Court's advice, and for the information of th^ defense attorney. 
There was a dress in this case that the child was wearing and at the 
hospital, when she was examined, there was a white jstain on it. Dr. 
O'Connor, the examining physician, stated in his opinion, it looked like 

i 

dried semen, and he cut the dress. Now that patch, if we could establish 
continuity, if it were necessary, went into the hands of Private John 

i 

i 

Singleton in the Identification Bureau, who performs blood tests and sim¬ 
ilar matters. He used, what he had not done for any icourt case before 

i 

a particular chemical analysis to show the presence Qf semen. He was 

a witness before the Grand Jury and testified there was positive evidence 

| 

of semen. However, after that testimony, he considered that the cloth, 
being a plaid and the plaid having a red color, that it could have been the 
dye that gave a pink reaction instead of the presence of semen. For that 
reason, he considers his testimony inconclusive. 

Now, instead of doing other things that could have been done, which 

j 

were not done, to corroborate the presence or the failure of semen, at 
this time the government would not offer that testimony because of its 
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4 


6 


7 


9 


inconclusive nature. But if the Court or the defense would feel it neces¬ 
sary, because of being before the Grand Jury, then he would be 
available as a witness. 

THE COURT: I don’t think it is for the Court to say what you 
should offer by way of prosecution. 

MR. DONEGAN: I would not call him as a witness because I don’t 
think it is pertinent, but I did want the Court to know of this particular 
development. 

MR. POULASE: On that basis, Mr. Prosecutor, if there has been 
no showing and I take it there is no showing of any semen present-- 

MR. WALSH: I will ask for a judgment of acquittal and let’s get 
on with the case. 

MR. DONEGAN: It is an indecent act. 

THE COURT: We can’t have any judgment before we hear the evi¬ 
dence. 

MR. POULASE: Maybe the government would consider nolprossing 
the case. 

THE COURT: You don’t have to show semen to prove conviction 
of this offense. Taking indecent liberties is a broad statute covering a 
lot of things. 

All right. 

(End of Bench Conference.) 

******* 

Washington, D.C. 

April 27, 1956 

******* 

MRS. GARRETT NICELY * * * 

DIRECT EXAMINATION 

******* 

BY MR. DONEGAN: 

* * * q. Was it upon your return that you received certain infor¬ 
mation? A. Yes. 

Q. As a result of that information what, if anything, did you do? 
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A. Well, after I found out, well, I took the child upstairs and examined 
her. 

i 

Q. Where did you examine the child? A. Upstairs. 

i 

Q. All right. Now, any particular part of the child? A. Yes, 
her privates. 

Q. All right. And speaking of the privates, you mean the area 

i 

that would be surrounding the vagina? A. Yes, tha^; is right. 

Q. What, if anything, did you see? A. Well^ it was inflamed. 

Q. When you say that, would you describe it with more particu- 

! 

larity? A. It was red, red all around it. 

MR. WALSH: I can’t hear the witness. 

| 

THE COURT: Will you speak up a little louder? 

MR. DONEGAN: Could the reporter read the answer? 

THE WITNESS: I said it was all red and inflated. 

i 

THE COURT: She repeated it, that is satisfactory. 


THE WITNESS: I asked her if anyone hurt her 1 ! and she said M Uh, 


huh. ” 


CROSS EXAMINATION 


BY MR. WALSH: 

i 

Q. Now, the only conversation you had with the defendant, Mr. 
Pinkard, was that he said that it was a mistake? A.| That is right. 


ROBERT D. WEAVER * f * 

i 

DIRECT EXAMINATION 

i 

BY MR. DONEGAN 

Q. Sir, you are Detective Sergeant Robert D. !Weaver, assigned 
to the Sex Squad of the Metropolitan Police Department? A. Yes, sir. 

* * * * * j * * 

Q. Did you have the occasion to take certain ipeasurements that 
relate to the premises and the interior and the furnishings? A. I did. 
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17 * * * Q. Officer, did you have the occasion to measure the dis¬ 
tance from the ground level to the glass in a front window of 469 F Street? 
A. I did. 

Q. Would you state what that measurement was? A. From the 
ground level to the glass in the front windows is approximately 60 inches. 

Q. Did you have the occasion to measure the width of the glass in 
the window? A. Yes, sir, the width of the glass in the front window 
is 27 inches. 

******* 

18 Q. Now, sir, did you have the occasion on the interior of the 
front room, where the front window is, to measure the distance from the 
floor to the inside window sill? A. Yes, sir, I measured it. 

Q. Holding your voice up so we can all hear you, what distance is 
that? A. From the floor of the front room to the window sill is approx- 

19 imately 24 inches. 

Q. Did you have occasion to measure a bed, as to the height of a 
bedspring and two mattresses identified as the bed in that room? A. 

I measured that, yes, sir. 

Q. What distance from the floor to the top of the top mattress, if 
you know, is the distance? A. The distance is approximately 32-1/4 
inches. 

Q. From what? A. From the floor to the top mattress, where 
you lay on the bed. 

Q. Did you have the occasion to make a measurement from the 
inside of the front window to a position in the room as to where this bed 
was stated to have stood? From the inside of the front window to the 
south side of the bed? A. From the south side of the bed to the front 
window, that would be from the bed to the front window leading out to the 
street, there is approximately seven feet. 

Q. The bed was inside the front window? A. Yes. I might add 
that the position of the bed was pointed out to me by the landlady and Mrs. 
Nicely as where the bed had been located. There was a different bed 
there at this time. 


L 
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Q. Were there any marks on the floor to indicate the position of 

i 

the bed? A. There were marks on the linoleum tha}t the landlady and 

Mrs. Nicely said that is where the bed had been sitting. 

; 

20 Q. Did you have the occasion to measure frorp what would have 

been the north side of the bed to a cot in a kitchen? A. I made a 

I 

measurement from what we estimate would be the noifth side of the 

I 

bed to a cot which was in the kitchen, to be 16 feet. 

i 

Q. Now, is there, to your knowledge, a door between the first 
room and the room behind it, the kitchen? A. I don’lt believe there is 
any door there. 

j 

Q. Is there a doorway? A. There is a doorway, yes, sir. 

i 

Q. Without a door ? A. Yes, sir. 

I 

* * * * * I ♦ * 

I 

i 

24 RICHARD DONALDSON * * | * 

DIRECT EXAMINATION 

i 

* * * * * I * * 

I 

i 

25 Q. All right. Go ahead, say what took place. |A. We decided we 
wanted some sodas, so him and I walked on over to tfie store at 4th Street. 

Q. Now, you left, then, 469 to go to a store? j A. Yes, sir. 

Q. Do you know the approximate time you left j? A. About 8 
o’clock and then we come back and then the streets were all icy and -- 

i 

26 Q. Well, can you estimate the approximate time you were out 
of the apartment getting the sodas? A. We come back between 8 and 
8:15. 

I 

Q. Now, how do you arrive at these times, arje these your esti¬ 
mates of time? A. Yes, sir, estimates. ; 

Q. So you could be erring one way or the othejr? A. Yes, sir. 

j 

Q. Now, continue and tell the Court and jury about returning. 

A. And then the streets was icy, so we walked up—on the other side 

i 

was the path, so we wouldn’t slip and we come across at the alley and 
come across and then went down and Frankie and I come to this window, 
and Frankie looked in and he told me, he said, ’’Richard, look.” So I 

i 

looked in the window then, I see this man, Mr. Pinkjard, going from the 
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bed and we walked a little further to the front of the window and then 
Frankie, he jumped up, and I am taller than Frankie and I could see in 
there better and I saw that guy going from the bed toward the kitchen. 

Q. Where is the window that you speak of looking in? A. The 
first one, it is on the right-hand side towards 6th Street. 

Q. And then, where is the second window? A. It is right in 
front, directly in front of the house. 

27 Q. Now, showing you the rather poor drawing that is intended to 
represent the front of 469 F Street, Southwest, this is F Street and the 
house faces south on to the street. Here is a bay window, front window 
and two side windows. A. Yes. 

Q. Is this your front window? A. Yes, sir. 

Q. Now, can you tell me, if you can, which one of the side win¬ 
dows it was you first looked in, is it the one by the steps? A. No. 

Q. This is meant to be steps here. A. No, it was the other one. 

Q. It was this side window you first looked in? A. Yes, sir. 

Q. And then you looked in the front window? A. Yes, sir. 

Q. Now, where was the bed that you speak of? A. The bed— 
like this is the window and the bed was sitting across that way in front 
of the window. 

Q. Do you know the meaning of parallel? A. No, sir. 

Q. Well, the bed has a top to it and a foot to it? A. Yes. 

Q. Was this bed so that the top of the bed was towards the windows 
or was it so the side of the bed was toward the window? A. The side 

28 of the bed was toward the window. 

Q. The side of the bed was toward the window? A. Yes, sir. 

Q. This is intended to be a bed. Is that your testimony, that the 
bed faces in this manner from the front window? A. Yes, sir. 

Q. Now, you speak of seeing the defendant. Was there any other 
person at the bed? A. No, sir—yes, the baby was at the bed. 

Q. Who is the baby? A. Joy Nicely. 

Q. Now, when you looked in the window, what, if you can recall, 
were the physical relationships, as far as distance between the defendant 


Pinkard and the baby? A. When I looked through t(ie window? Well, 

i 

I seen him going from the bed, I don't know about the distance. 

MR. POULASE: I didn't get that. i 

i 

THE WITNESS: I saw him going from the bed^ 

THE COURT: Where was the baby when you s^w him going? 

THE WITNESS: She was in the middle of the bed. 

THE COURT: What position? j 

i 

THE WITNESS: She was sitting up. 

BY MR. DONEGAN: 

i 

Q. Now, were you able to observe the baby a^ far as how she ap¬ 
peared to be? A. Well, the front of her dress was — 

Q. No. A. You mean from the window? 

Q. Yes. A. I couldn't tell, I just seen her Sitting up in the bed. 
Q. When the defendant left the bed, where did he go? A. He was 
running towards the kitchen. 

Q. Are you positive, in using the word "running", that he was 
moving that quickly? A. No, it was a fast walk, more or less a fast 

i 

walk. 

Q. Now what, if anything, did you do after locking in the window? 

j 

A. Well, then we went into the house. 

i 

i 

Q. Now, how would you describe your going i^ito the house, as far 

i 

as speed is concerned? A. I was walking kind of f^.st but not running. 

Q. All right. Now, what door did you open tcj go into the apart¬ 
ment? A. The kitchen door. 

Q. What, if anything, did you see in the kitchen? A. Well, Mr. 
Pinkard was sitting on the bed, John was sitting at the chair. 

Q. What is his last name. A. Johnson. 

i 

THE COURT: Now you are talking about another bed than the one 
in the livingroom? ! 

THE WITNESS: Yes, there was a cot in the kijtchen and a cot in the 
front room — it was a bed in the front room and a cot in the kitchen. 

THE COURT: Yes, but you mentioned a bed ir^ the kitchen. Is 
that what you mean? 
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THE WITNESS: Yes, sir, a cot. 

THE COURT: You say "cot" one minute and M bed TT another. 

THE WITNESS: Well, John was sleeping on it, that bed, when he 
was staying at the house. 

THE COURT: I just wanted to make clear which room he was talk¬ 
ing about. 

BY MR. DONEGAN: 

Q. What kind of bed is it in the first room? A. First room, it 
is a double sleeping bed. 

THE COURT: You mean the livingroom? 

MR. DONEGAN: This would be the first room (indicating). 

THE COURT: We called it a livingroom, we had better stick to that 
phraseology. 

MR. DONEGAN: Actually, it is just a bedroom, this would be the 
bedroom and this would be the kitchen. 

BY MR. DONEGAN: 

Q. Now what kind of a bed, since you used the word, is in the 
kitchen? A. It is like a cot. 

31 Q. It is a cot, is that right? A. Yes, sir. 

Q. How wide is it? A. About big enough for one person to sleep 
on. 

******* 

Q. Now, after you entered the kitchen, what, if anything, did you 
do? A. I went into the other room to see the baby, you know, Joy, and 
then I picked her up and then I noticed the bed was messed up and it was 
damp and the front of her dress was damp and wet. And I said, "Joy, 
did anybody bother you?" She said, M Yes.” I said, TT Who? M She said, 
M A man. ” I said, ’What did he do to you? M She pointed, "He bothered 
my pee-pee.” I went into the other room and asked them, did anybody 
bother the baby. * * * 

32 Q. Now what, if anything, did the child do at the time she was 
answering? A. What did she do? She pointed to her pee-pee, but when 
I first went in there she was kind of whining. When I first went in on the 
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bed, she was whining, then I asked her. 

MR. WALSH: Objection. | 

THE COURT: Overruled. j 

33 THE WITNESS: Then I asked her if anybody bothered and she said 

”Yes," and then she pointed to her pee-pee after I apked her where. 

BY MR. DONEGAN: 

I 

i 

i 

Q. At that time, did you notice the lower part of the child? A. 

Yes. 

i 

i 

Q. What was the condition, as far as clothing is concerned? A. 
Well, before we went out— 

MR. WALSH: I object to the question, your Honor. 

THE COURT: Overruled. 

j 

THE WITNESS: Before we went out of the apartment, I noticed 

she had underwear on; when I come back, she didn’tj have her panties 

| 

on. Then, Frankie and I, we looked for them but we couldn't find them. 
BY MR. DONEGAN: 

Q. Now, you described a spot on a dress. Cin you be more par¬ 
ticular as to where that was? A. Well, it was in the front of the dress. 

Q. What part of the front? A. At the bottoih of the dress. 

I 

* * * * * j * * 

35 A. It was right about here on the dress, whetfe the spot was, right 

about here, about that distance right there. 

Q. That is what would be called the hem of the dress, the lowest 

part is called the hem? A. Yes, sir. | 

* * * * * * * 

i 

38 Q. Now, did there come a later time that youj were in the presence 

of Pinkard? A. Except for that night-- 

Q. After that night? A. No, the first time I ever saw him and the 

last-- 

i 

Q. The first time you saw him was Saturday hight? A. Yes, and 
the last time I saw him was Sunday up at the District Building. 

Q. What time of day was that, on Sunday? A. I don't know what 


time it was. 
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39 Q. Well, early in the morning, late at night or the middle of the 

day? A. I say, I guess about 12 o’clock, I am not positive about that. 

Q. What, if anything, did you say and what, if anything, were his 
replies, if you recall? A. I told Detective Hall the same thing I told 
the detectives the night before, and Mr. Pinkard says that he can’t say 
that it’s a lie but there was a mistake somewhere along the line. * * * 

CROSS EXAMINATION 

******* 

BY MR. POULASE: 

52 Q. Johnny went upstairs to see the landlady. Did Johnny ever 
comeback? A. Yes, sir. 

Q. That night? A. Yes, sir. 

Q. He came back? A. Yes, sir. 

Q. How long? A. After the landlady come down, we told her what 
happened. Johnny was still upstairs. She called Johnny, ’’Johnny, come 
downstairs. ” And he was in the kitchen with Pinkard when the landlady 
went out after the police — 

Q. All right, all right. 

THE COURT: Finish your answer. Go ahead. 

53 THE WITNESS: And so then we was talking to Frankie and Mr. 

Dick Dixon and then while we was talking, Johnny, he went out through 
the kitchen door and we noticed that he had gone and so Mr. Dickson 
asked us to go see if we could find him. 

We went out looking, but we couldn’t find him. Then we saw the 
landlady, she was coming through this alley, she told us he went through 
the alley. We went through the alley but couldn’t find him then. We 
went back to the apartment and at that time the detective had come to the 
house and, right while the detective was asking us some questions, these 
two colored boys brought Mr. Johnson back to the apartment. 

******* 

55 RECROSS EXAMINATION 

BY MR. POULASE: * * * 

Q. Isn’t it a fact that the person whom you saw in that bedroom 
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i 
i 

I 

i 

I 

i 

i 

i 

was not Carroll Pinkard, but John Johnson? A. It was Carroll Pinkard 

i 

that I saw in the bedroom. * * * 

i 

57 FRANKIE NICELY * * ! * 

DIRECT EXAMINATION 

♦ * * * * j * * 

BY MR. DONEGAN: * * * ! 

| 

59 Q. Estimating time, can you give, was it more than an hour or 

I 

less than an hour? A. It was less than an hour. 

I 

Q. Now, on your return, did anything unusual take place? A. 

60 Well, we come back from the store, we went up on the side of 

the street and come back down. I got a habit, every time I come past 

the house, I look in the window. I saw Pinkard jum^) off the bed and run 

into the kitchen. 

Q. Now, the person you speak of as Pinkard, is he here today? 
A. Yes. | 

Q. Point him out. A. Right over there, sitting in the middle. 
MR. DONEGAN: May the record show the witness identified the 
defendant? 

i 

THE COURT: It may so show. 

BY MR. DONEGAN: j 

Q. Now, when you first speak of looking in a Window, do you know, 
can you tell us where the window was ? A. Well, if I was coming down 
the street, it was on my left. 

Q. Was it the window on the side where the stieps are that go in 
the house? A. No, it is not. 

i 

Q. Which one is it? A. It is the one, it is not the steps, not the 
middle one, it is another one. 

61 Q. All right, there are three windows. Here are the steps to the 
house. This is F Street, here are the steps. Is it this window? A. No. 

i 

Q. This is the front window, is it this window? A. No, it is on 
the other side. 

Q. It is the window right here? A. Yes. 

Q. All right. What, if anything, did you see through that window? 
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A. I saw Pinkard on the bed. Then I went to the middle window and I 
jumped up where I could see. When I jumped up, he jumped up and run. 
Q. Where was he at the time he jumped up? A. He was on the 

bed. 

Q. Was he by himself? A. No, Joy was on the bed, too. 

Q. And could you see Joy? A . I saw her sitting up, crying. 

Q. Now, what did you do after that? A. I went in the house and 
I opened the door and walked in. I run through the hall and opened up the 
door and walked in. 

Q. Which door did you open? A. The one next to the landlady’s 
kitchen. * * * 

62 A. Johnson, he was sitting at the head of the table. I don’t know 
if he was sleeping or not, but he had his head down like he was sleeping. 
And I saw Pinkard, he laid his head down as I walked in, pretended he 
was asleep. 

Q. All right. What, if anything, did he do after that when you 
walked in? A. What did I do? Then Richard goes in; as I opened the 
door, I saw his fly down. 

Q. Whose fly? A. Pinkard’s. 

Q. Where was he when you saw this? A. On the bed. 

Q. In the front room or the kitchen? A. In the kitchen. 

THE COURT: He had better explain the terms there, counsel. 
******* 

63 Q. Now, you state Pinkard was on the cot? A. Yes, sir. 

Q. All right. You tell the Court and jury the condition of Pinkard, 
his clothing or anything else. A. He had his shoes off and he had khaki 
pants on and his fly was down on it, and Richard goes in to see the baby 
and comes back out and tells me and I asked—no, I didn’t. 

THE COURT: Better explain what you mean by "his fly was down. " 

64 BY MR. DONEGAN: 

Q. On the clothing of Pinkard, you stated he had khaki pants on, 
is that right? A. That is right. 

Q. Is the fly the zipper? A. That is the zipper, yes. 
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i 

i 

i 

i 
! 

Q. That is at the front of the trousers? A. ifes, sir. 

| 

Q. Going down toward the crotch? A. Yes. ! 

| 

Q. Is it your testimony that that zipper — 

j 

THE COURT: You had better let him tell what he saw with refer- 

i 

ence to it. 

BY MR. DONEGAN: 

I 

j 

Q. What did you see? A. I just saw his zipper was down. 

Q. Would you describe if it were a little bit of* a whole lot? 

A. It was all the way down. 

* * * * * * * 

i 

68 Q. Was there a time that you saw Pinkard and repeated what you 
had to say here this morning? A. They took us anc} made us repeat 

it in front of Pinkard. 

j 

MR. POULASE: I can’t hear the young man. 

MR. DONEGAN: May the record be read? 

THE COURT: We will save time, I can tell you what he said: ’’They 

i 

took me to Pinkard and had me repeat before him what I said. ” Is that 

j 

right? | 

THE WITNESS: Yes, sir. | 

S 

BY MR. DONEGAN: 

Q. Do you remember now anything that he said, if he did, at that 
time? A. He said that it is—he would not call it a;lie, but some of it 

69 was true, some of it he believed was true but ^he rest of it wasn’t. 

Q. Was there anything stated as to his clothing? A. What do 

i 

you mean by that? 

Q. Any remark about a zipper? A. Yes, I told him—they asked 
me how was his clothes, and I told them that his fly Was down and he 
didn’t have no shoes on. 

i 

Q. Did he say anything about that? A. No, he didn’t. 

j 

Q. Was there any statement regarding drinkirig that you can re¬ 
member now? A. They asked me was he drinking knd I said yes, him 
and Johnson both. 

Q. What did he say about that, if he said anything? A. I don’t 
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remember if he said anything. 

CROSS EXAMINATION 
BY MR. POULASE: 

******* 


71 Q. Now, when you went in, where were Mr. Johnson--the first 

time, 7:30, when you first went in, where were Mr. Johnson and Mr. 
Pinkard? A. They was standing up pouring themselves a drink of 
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76 


* * * 

Where was Joy at that time? A. She was on the floor, playing. 
Kitchen floor, playing? A. Kitchen floor, playing. * * * 
Now, did you notice at that time how she was dressed? A. 

She had that dress on and she had pants on. 

Q. You could see her panties? A. Yes. 

Q. You say she was seated on the floor playing and you could see 
that she had panties on? A. When I went in she was on the floor, she 
got up and you could see her pants. 

Q. She had pants? A. She had pants on. 

Q. You remember that clearly? A. Yes. 

******* 

Q. Was Johnson drunk at that time? A. He was pretty well lit, 
pretty well high. 

******* 


whiskey. 

Q. 

Q. 

Q. 


81 Q. O.K. When you first looked in the window, which window of 
these three did you first look into? A. This one over here. 

82 Q. I will mark that No. 1, mark this No. 2 window and No. 3 win¬ 
dow. O.K., you can go back to the stand. Now, Mr. Nicely, were you 
and Mr. Donaldson together when you passed by here? A. That is right. 

Q. Did you look in the window together? A. I looked in the win¬ 
dow first. 

Q. Now, before you go any further, take this diagram over here, 
this picture that I show you— A. Yes. 

Q. And say that this is the top part of the window and this is the 
bottom part—top part and I will mark this bottom part, and this is the 
window jamb, the little do-hickey in the middle. Now, was there a 
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I 

J 

curtain or blind on the window? A. The blind was up, there wasn T t 
no curtain. 

! 

i 

Q. All the way up? A. No, the blind wasn’t ajll the way up, it 
was up half-way. 

Q. Is that normal in the house, is this the way the blinds are 
normally kept, about halfway up? A. Yes. The windows don’t run 
that way, they got the middle piece up. j 

Q. If I draw a window like this now, is this the way the windows 

i 

83 run? A. Yes, and it is a piece in the middle of it. 

! 

Q. Is there a piece in the middle? A. That goes up. 

i 

Q. But there is glass on both bottom and top? | A. Yes. 

Q. Now, you say that the blinds were halfway drawn, which is 

i 

normal, and there was a light in the room? A. Thd light was in the 

i 

room. 

Q. All the lights was on? A. All the lights vfas on. 

Q. And the moment you looked in, you saw Mr. Pinkard get up? 
A. When I looked in, Pinkard, he was still on the bed. I jumped up-- 
Q. Wait a minute. 

THE COURT: Let him finish. 

THE WITNESS: I looked in the first window, tllen I went to the 
second window and I jumped— 


BY MR. POULASE: 

i 

Q, And looked in again? 

THE COURT: Don’t interrupt him. ! 

j 

THE WITNESS: I have to jump up to see, and then he got off the 
bed and run into the kitchen. 

84 BY MR. POULASE: 


Q. Did you at any time see his hands on the girl’s body or on her 
person? A. I didn’t see his hands on her body. 

i 

Q. You didn’t see him touch her? A. I heard her crying but I 

i 

didn’t see him touch her. 

i 

Q. Did you see him touch her at all at that tinie? A. No. 

! 

Q. At the point you first saw him in the window and then went back 





to the second window, was he lying or sitting on the tj>ed? A. He was 
laying just like he was going to get up, he got up on his right side. 

♦ * * * * i * * 

I 

87 Q. Then what happened? A. He comes in and tells me Joy didn't 

i 

have no pants on, that the bed was damp, so right then we go out. I tell 

I 

him, "Come on." We leave and go up to the apartment and tell Betty 
Klein. 

* * * * * j * * 

i 

i 

90 Q. Was Johnson present? A. Johnson, he wjent out the kitchen 
door and run. 

Q. And took off? A. That was before the detective come. 

Q. He took off? A. Yes. ! 

Q. Was he at any time brought back later? A[ He was brought 
back later, yes. * * * 

i 

91 Q. When the detective questioned Mr. Pinkarcjl, asking some ques¬ 
tions? A. Yes, I was. 

Q. Were you there, could you hear it? A. I was standing at the 
door. The onliest thing I could hear him say was "I |didn't do it, I am 
innocent. ” 

Q. Tt I didn't do it," is that what he said? A. |Yes, sir, "I didn't 
do it, I am innocent. " 

7 i 

Q. Were you present the next day? A. Yes.| 

i 

Q. In the Police Headquarters when Mr. Pinkard was being in¬ 
terrogated or questioned, when he was being asked questions by the 
police officer? A. They took us all around No. 4 that night and ques¬ 
tioned Pinkard and questioned me, too. 

Q. Did Pinkard again repeat, "I am innocent, j’? Did he say again, 

"I am innocent, I didn’t do it. "? A. I never heard ihim say nothing that time. 

92 Q. Did you hear it? A. No. 

Q. Did you hear him say, "I wouldn't touch thit girl, I have got two 
children of my own."? 

MR. DONEGAN: He has answered the question, that he didn't hear 
anything. 

THE COURT: He may answer this question, gb ahead. 

BY MR. POULASE: 

Q. Did you hear whether Mr. Pinkard ever said, "I didn’t touch that 
girl, I have got two children of my own"? A. He said j that in the house. 
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* * * * Washington, D. C. 

April 30, 1956 

97 * * * * * * 

MRS. LOCK3E VOJNOVICH 

was called as a witness by counsel for the Government and, having been 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. DONEGAN:* * 

98 Q. Now, could you describe the front of the apartment, what type 

of room is it? A. Well, the front room is a very large room and it is 
made into a bedroom and livingroom together. 

Q. Yes. A. And it has three big bay windows on the front, two 
of them are built on the side and one window is built in the front. 

Q. Now, is there more than one room? A. Yes, there is; there 
is a kitchen. 

Q. Where is it situated? A. Right next to the front room, the 
two rooms are together. 

Q. Is it to the side or behind it? A. Behind it. 

* * * * * * 

lOjl A. Well, I asked the little girl what happened. She said, "The 

man hurt me. " So I asked her, I said, "Whereabouts ?" So she started 
pointing— 

MR. POULASE: Objection, your Honor. 

THE COURT: Overruled. 

THE WITNESS: She started pulling up her little dress and she 
didn T t have no panties on and she said, "Down here. " 

* * * * * * 

104 BY MR. DONEGAN: 

Q. At the time she made the remark, did she do anything, point 
to any particular part of her person? A. Yes, she did, she pointed 
to her little body. 

Q. When you say "her little body," you mean the area that surrounds 
the vagina? A. Yes. 


I 


Q. Did you notice if there was any appearance of ^.ny mark whatso- 

i 

ever on the child? A. Yes, sir, she had a little red s^ot about along- 

i 

i 

side of her navel, I couldn’t tell you which side becausejI don’t remember, 

i 

but it was right around her little navel. It looked like nkaybe somebody 

i 

had pinched her. 

Q. Now, do you recall her appearance as far as Clothing; you testi- 

j 

fied that there were no pants on this child. Was there anything else un- 

l 

usual about the appearance of the clothing of the child? I A. Yes. 

MR. WALSH: Objection, your Honor. She has not testified there 
were no pants on the child. 

i 

MR. DONEGAN: I believe the record shows the yitness did so 

i 

testify. 

THE COURT: That is my recollection. Did you or did you not 
testify ? | 

105 THE WITNESS: I don’t remember exactly, but I know she didn’t 

have no panties on and we couldn’t find them. j 

THE COURT: All right. ! 

BY MR. DONEGAN: J 

| 

Q. Other than that, was there anything unusual about her clothing? 
A. Yes, the little tail of her dress was -- 

MR. POULASE: Speak up. j 

THE WITNESS: The bottom of her dress was very wet. She had 
a little ruffle on the bottom and the ruffle was very wet. 

$ * * ♦ i ♦ * 

i 

; 

107 CROSS EXAMINATION j 

BY MR. WALSH: j 

* * * * I * * 

i 

109 A. Yes, sir, there’s two rooms. 

Q. Mr. Johnson lived in the kitchen and Mr. and Mrs. Nicely and 
the two children lived in the front room, the parlor? A. I have an idea 
Mr. Johnson had the run of the apartment just like anybody else would, 
but the Nicely’s slept in the front room. They have a crib, and double 
bed, and the cot where he slept was in the kitchen. 
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* * * * * * 

113 Q. Now, on the night in question, January 28, 1956, Mr. Johnson 
came upstairs and told you something? A. Yes, sir, he did. 

Q. I T d like for you to tell the Court and the jury just what he said. 

MR. DONEGAN: Your Honor, the objection of hearsay would still 

apply. 

THE COURT: You want him to bring that out; you are not ob¬ 
jecting now, are you? 

MR. DONEGAN: No, your Honor. 

THE COURT: I wouldn’t think so. 

THE WITNESS: He came upstairs and I was listening to television 
and he hollered-- 

THE COURT: The only thing, it is inconsistent to make an objec¬ 
tion that it is hearsay and then ask for it yourself. 

114 But if you want it brought obt, go ahead. 

MR. WALSH: I’d like to have it out. 

THE WITNESS: He said, "There 1 s two strange men down there 
and they have knives on them, and I came up here to get you to come 
down and make them go out the apartment." I said, "All right, Johnny, 
you stay up here. " And I didn’t know at that time that Pinkard was still 
down there. I go down there and there’s nobody in the room. I go in 
the bedroom door, the front room door, there was nobody in the 
bedroom except Franklin and Richard, and Richard was putting a 
diaper on the small baby and Joy was—Buttons rather, was sitting in 
the middle of the bed crying. That is when the boys told me what hap¬ 
pened and Mr. Pinkard was sitting in on the couch, as far as I remember, 
I just glanced in there. So I hollered back upstairs and I told Johnny, 

I said, "There’s nobody down here except Richard and Franklin and they 
say your brother-in-law." 

The boys told me Mr. Pinkard was Johnny’s brother-in-law. 

* * * * * * 

BY MR. WALSH: 

Q. Now, the basis that you went around to No. 4 was that the two 
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boys told you that something happened to the little girl, is that correct? 

A. That is right, and what Buttons told me, that wasjenough for me, 
what the little girl told me. 

Q. All right. How old is the little girl? A. I imagine she is 
about three years old. 

j 

Q. So you were acting upon the information of a three-year-old 
child who said—acting upon the information of a three!-year-old child 
and two boys, is that correct? A. That is certainly borrect. 

Q. At that particular time you had not examinee! the child? A. Yes, 

i 

sir, I had. I asked her what happened to her and I locked at her and the 
kid was crying very badly and we couldn’t find—I looked for her pants, 

i 

I could not find her pants nowhere. She was sitting ir> the middle of 
the bed and now that I know, since this happened, that the bed was made 
up and the baby was in the crib, how she got back over there on 
the middle of the bed— 

i 

Q. I don’t want you to surmise anything, I am just asking you a 
straight question. You acting upon the information--1 

THE COURT: She has already answered. Let’s not go over this 

i 

same ground. 

I 

BY MR. WALSH: 


Q. Now, when you examined the baby— A. I did not examine 

i 

the baby, I only looked at her and heard what she said. 

Q. You said around her navel was rather inflaihed? A. No, 

I said she had a red spot on or about where her navel is on her stomach. 
♦ * * * j * * 

i 

Q. Do you have any idea how the child go t thatj red spot upon her 

navel? A. Not at that time, no. We took her upstairs later, me and 

i 

her mother. 

Q. Took her where ? A. Upstairs, laid her on Mr. Dickerson’s 
bed, and his wife’s, and she wasn’t home at the time. Me and her 
120 mother, Mrs. Nicely, we looked at the child. She was all red 

on her little button and her little red spot was still on her stomach. 

She didn’t have no pants on and her clothes were wet,i that is when we 


26 


questioned Buttons to find out what happened. 

MR. DONEGAN: May the witness repeat the first part of the 
answer, as to whether there were two separate portions of the child 
examined. I am not clear, I don't know that the jury is. 

THE COURT: I think it is clear. 

THE WITNESS: At first I did not look at her bottom because the 
boys were there, I didn't turn the child up and look at her at that time, 

I only saw what the little girl showed me when she pulled up her dress. 

BY MR. WALSH: 

Q. All right. Now, when you went to No. 4, you came directly 
home? A. Yes, sir, I did. I even come a shorter way, instead of 
coming down F Street I cut through the alley and come back. That is 
when I saw Mr. Johnson run, he was hid in the alley. 

Q. Mr. Johnson was hid in the alley? A. Yes, sir, he got out 

of the apartment and hid in the alley. 

* * * * * * 

121 Q. How many policemen came ? 

* * * * * * 

A. Well, of course, he didn't know what he was coming into, so 
when he came in we told him what happened. So he asked Mr. Pinkard 
if he — at that time Mr. Johnson wasn't there—so he asked Mr. Pinkard 
and Mr. Pinkard said, "I did not run from the bedroom, I walked from 
the bedroom. I did not bother the kid, I am not guilty. " He said, "It's 
some mistake been made." 

♦ * * * * * 

122 A. Well, the detective and Louise grabbed Buttons up and she 
said, "What happened to you?" And Buttons started crying like--she 
was never really, hadn't stopped really crying until after her mother 
came. I told Louise, I said, "Pick her up and bring her and we will 
take her upstairs," because they were trying to get her to talk and she 
was just crying, and we took her upstairs. 

Q. After that what happened ? A. Well, that is when we asked 
Buttons what happened to her and that is when we examined her. 


I 

i 

i 
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I 

i 

* * * * | * * 

I 

I 

I 

125 Q. Now, do you know when Mr. Johnson returned to the house? 

A. Yes, sir, two colored boys brought Johnson back t<p the house. 

| 

Q. Two colored boys got hold of Johnson and brought him back? 

A. I asked them to go after him. I met the colored bo^s in the alley 

i 

and when Mr. Johnson started running, I asked the colored boys if they 
would go bring him back. 1 

i 

* * * * i * 4c 

j 

I 

128 Q. Going by the street, would you say people cohld look in, without 

jumping up, into this window? A. Yes, if they were very tall, I mean 
a small kid couldn T t, no. 

Q. How tall would you say ? A. Vd say anybody over four foot could 
look in the windows. 

j 

Q. Anybody over four foot. If you came up one step, anybody over 

i 

three foot could look in this window here, is that correct? A. Yes, they 

i 

can. 

i 

* ♦ * * j * * 

i 

132 H. H. BURWELL 

I 

was called as a witness by counsel for the Government and, having been 

I 

duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

j 

4c 4c 4= 4c | 4c 4c 

135 BY MR. DONEGAN: j 

Q. Now, continue. You were at a point where you called them 
into the room after you were talking to Pinkard. A. Then I asked 

i 

Mr. Pinkard if he had run from the front room back t^> the kitchen. 

i 

He said no, he did not run back to the kitchen but he had walked back 

I 

to the kitchen. 

* 4c 4c 4c j 4c 4c 

I 

Q. At that time, well, I continued to ask him questions about why 
he was in the room with the child and he said that he had laid on the bed 

i 

there for a while. He said, I believe he said that he had been doing 
some drinking and said he went back into the kitchen from time to time 
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to drink some beer and then he came back to the bed. 

And shortly afterward, I believe Johnny Johnson was brought in by 

136 two other fellows, I believe one of the boy’s names was Billy 
Broom and another fellow by the name of Carter. 

Q. Were these two colored men who brought him back? A. That 
is correct, they were two colored fellows. 

Q. Right. A. They said they had been told by Mrs. Vojnovich 
that Johnny Johnson ran out of the house and went down toward Fourth 
Street and she told them to follow him because she thought he had been 
involved, along with the other man, in molesting a young girl or raping 
a little young three-year old white girl. So they went down to the res¬ 
taurant called Dinty Moore’s in the 500 block of Fourth Street, South¬ 
west, and they said that they told Johnson to come back up to 469 F 
Street. And at first he was little hesitant about going and I believe Billy 
Broom stated that he told him that the lady said she thought he had raped 
a little girl and ’’you can get a lot of time for that, so you’d better come 
and go along with us because the police will be after you, ” or words to 
that effect. So they said after they told him that, he came along with 
them. 

Q. Now, at any time, did you inquire of Pinkard as to the basis 
that these people would identify him as having been the one with the 
child, was there any reason for that identification? A. Yes, I did. 

137 Q. Who were you speaking to? A. You mean did I ask Pinkard 
why they were identifying him? 

Q. Yes. A. Yes, I did, sir. 

Q. What, if any, answer did he make ? A. When I asked him if 
there was any particular reason why they would identify him as the 
person who had molested the child, was there any malice based on their 
reason for doing it, he said that he could not think of any reason why 
they would want to say that he did something that he didn’t do. He said 
that he didn’t know of any reason that any of them would have to have 
anything against him whatsoever. 

* * * * * * 
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A. He didn T t make any statement as to why the .child’s pants were 
off. He said that he didn’t take them off and that he didn’t know how they 
were taken off. 


A. Only statements he made about where he w^s, that he had 
been drinking from time to time, from the bedroom back to the kitchen, 
and that he was in and out of the bedroom and the kitchen. 

* * * * S * * 

! 

i 

A. After I talked with him, I talked with Johnson. Johnson said 

i 

that he had been left with the child to take care of the ichild. I believe 
he made a statement as to "God knows, I wouldn T t do Anything to the 

child because they left me here to take care of the child.” And he said 

i 

that he didn’t do anything to the child and that he didn’t think that Pinkard 

i 

would. And Pinkard denied all the way through having done anything 
to the child, but he couldn’t give any reason why the child’s dress was 

wet when the two boys came in and said they observed! the child’s dress 

i 

having been wet. 
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CROSS EXAMINATION 


j 4 q MR. DONEGAN: As I have advised counsel concerning that piece 

of dress, I’d be happy to stipulate who cut it out at the hospital, who had 

i 

possession, where it was, what tests were made. 

THE COURT: As long as the hospital records ate not being 
brought in, I don’t think we’d better go into that. 

i 

MR. DONEGAN: I’d be happy to publicly stipulate for the benefit 

; 

of the Court precisely what occurred that this witness has no knowledge 


MR. WALSH: I think it is very important for this case that the 
child’s dress was examined at the hospital and the test! came out 

i 

negative. j 

MR. DONEGAN: That is not a correct statement, your Honor. I 
can stipulate or call witnesses so that the Court properly receives 
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evidence as to this phase of the matter. 

THE COURT: I think it was improper for you to make that state¬ 
ment knowing what counsel had said at the bench at the outset. I don T t 
think you should bring that out without having the full picture brought 
out. I don T t think that is fair, counsel. 

MR. DONEGAN: I can stipulate or bring the witnesses. 

MR. WALSH: What will you stipulate to ? 

MR. DONEGAN: I will stipulate when the child went to the hos¬ 
pital, Dr. O’ Connor examined her physically. No trauma of vaginal 
area, also stated in his opinion it was dried semen on the hem of 
the dress. Dr. O*Connor cut that out, it was given to a police woman 
141 ^ name °* Mattie Goodrum, she took it back to police headquarters, 
delivered it to Detective Monihan, it went into the hands of Private 
Singleton, a chemist employee of the Identification Bureau, he con¬ 
ducted certain tests hitherto not used and that test gave an incon¬ 
clusive result. If it is semen, it gives a pink color and chemical 
reaction. This did give a pink color. However, he recognized, be¬ 
cause this is a plaid dress, that it is a possibility that the dyes within 
the coloring and the cloth had made the pink color rather than semen. 

THE COURT: Are you willing to stipulate to that ? 

MR. WALSH: I will stipulate to that. In other words, I will 
stipulate that the test was inconclusive. 

THE COURT: No, are you willing to stipulate to the statement 
counsel made ? 

MR. WALSH: No, I am not able to stipulate to that. 

MR. DONEGAN: Any particular portions, what are you going to 
stipulate to, then? 

MR. WALSH: I will stipulate to the fact the dress was examined 
and the test was inconclusive. 

MR. DONEGAN: Your Honor, will counsel stipulate that this is 
the piece that came from the dress, that was then cut into small 
pieces ? 

MR. WALSH: Yes. 
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MR. DONEGAN: The government, on that basis, will introduce 
No. 2 in evidence, these pieces within a paper, several pieces. 

142-3 THE COURT: I don T t suppose that is necessary ajs long as there is 
a stipulation. 

j 

MR. DONEGAN: I T d like to have it in evidence. j 
THE COURT: There is nothing about those pieces that assists us. 
You can T t tell by looking at the pieces, one way or the 6ther; a layman 
can't tell by looking at the pieces. As long as he is willing to stipulate, 
that covers it, I would say. 


i 

144 Q. Now when you got over there, you talked to tjie two boys, 

Donaldson and Nicely ? A. I talked with Donaldson and Nicely, yes, 

j 

sir. 

Q. And also Mrs. Vojnovich? A. That is right^ sir. 

Q. What did she say, exactly? A. Mrs. Vojnovich told me that 
these two boys, Frankie Nicely and Richard Donaldson^ had told her 
that as they were coming into the house, they could look through the 
window and they saw Pinkard lying on the bed and that the little girl 
was sitting on the bed alongside Mr. Pinkard and that it the time she 
was crying and she had no pants on. And that, I believe, Nicely said that 
her dress was wet in front. And that she immediately!called the police 

145 because she knew it was a case the police should handle. 

* * * * * * 

I 

150 A. I asked Mr. Pinkard if that was true, after ^hese boys made 

the statements. He said that it was not true, that he h£d walked to the 

i 

kitchen, he did not run to the kitchen. 


152 


REDIRECT EXAMINATION 
BY MR. DONEGAN: j 

Q. Now, you explained that Frankie had spoken to the baby. Did 

Frankie make any other statements to you regarding Pinkard as far 

i 

as his clothing was concerned? A. Yes, he did. 
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Q. What, if any, answer was that? A. Frankie said that when he 
first observed Pinkard, that the zipper on the fly in the front of his pants, 
which were khaki pants, was unzipped. 

Q. Now, did he state where Pinkard was at the time he saw the 
pants unzipped? A. He said that he saw his pants after he ran, when 
he ran into the kitchen, he saw that the fly was open. 

Q. Where, at that time, if he told you, did he say Pinkard was? 

153 A. Pinkard had gone to the kitchen at that time. 

Q. Well, where in the kitchen? A. Well, no specific— 

Q. If ;you recall. A. I don T t remember any specific place other 
than he just went into the kitchen. 

Q. Did Frankie make any statement to you as to where he had first 
seen Pinkard as related to Joy? A. Yes, he did, sir. 

Q. Where was Frankie when he first saw Pinkard? A. Frankie said 
he was outside the house and he could see into the window through the 
window there, there are several windows on the front of the house, one 
on the side and a large window in the front, and if you walk up on the 
steps, which is metal steps, it is possible from my observation that 
you could see into the room and that is why he said that he was on the 
steps and that he saw Pinkard on the bed. 

Q. On the bed? A. On the bed, yes, sir. 

Q. Now, you testified what Donaldson told you, about running to 
the kitchen? A. That is right. 

Q. When you first talked to these two boys in the presence of 
Pinkard, the only perpon they identified was Pinkard, is that right? 

A. That is right, sir. 

154 Q. They both saw him in the room, one on the bed and one running? 
A. That is right. 

* * * * * * 

BYRD HALL 

was called as a witness by counsel for the Government and, having been 
duly sworn, was examined and testified as follows: 
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4c 4c 4c 4c 4c 4c 

BY MR. DONEGAN: j 

156 A. At that time I attempted to question the defendant. He showed 

the effects of heavy drinking, belligerent in his answers, they were in¬ 
coherent, it was impossible to properly interrogate him. 

* * * * j * * 

j 

158 Q. Would you proceed, then? A. Frankie Nicely confronted the 
defendant. At that time he related that between 9 and 9:30 the previous 
evening that he, in company with Donaldson, had gone ^o a store to get 

a carton of Pepsicolas, that, upon returning home they looked in the front 
window of premises 469 First Street which was the honjie of the complainant 

159 and where these gentlemen were staying, and that they saw the 
defendant get up from the bed and run into the kitchen 4nd lie on the couch. 
At that time Frankie Nicely stated Defendant’s fly was open and he was 
not wearing shoes. They immediately went into the hoyse and went into 

the kitchen. The defendant wks lying on a couch at that time with his fly 

j 

still open. The child in the meantime was in the front jroom and crying. 

And they went in, Frankie and Donaldson went inj and asked the 
child what had happened. And they noticed at that time the child did not 
have any pants on, the bed was messed up and so forthj 

i 

* * * * i * * 

Q. All right, proceed. A. At that time the defendant stated that 
he had not been on the bed in the livingroom, that he had not been on the 
couch in the kitchen. He further stated that as far as the fly on his 
trousers, that frequently zippers to trousers were inclined to push 
down. I asked him in regard to the pair of trousers he! was wearing the 

i 

day of the confronting, a pair of brown khaki trousers ^vhich were the 
same pair he was wearing the previous evening of the Incident. 

160 I stated, "Do you have trouble with that pair of trousers ?”At that 
time they were secure. 

And he said, "No. ” And he further stated that he had had three 
beers and two drinks of whiskey and that this boy Nicely was mistaken 

i 

in what he had said. 


i 
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* * * * * * 

THE WITNESS: The next witness to confront the defendant was 
Richard Donaldson who repeated the same story as Nicely and the 
defendant was asked whether that was true, he said he was not calling 
the boy a liar but there was a mistake somewhere, that he had never 
been on the couch, he had not been on the bed in the front room nor on 
the couch in the kitchen. 

161 At that time the question was asked of Johnson, who was also 

present during the confronting, had he ever seen the defendant on the 
couch in the kitchen or either that in the livingroom. Johnson stated 
that he had never seen him leave the room but that he fell asleep and 
that he also left the house for a short period to get some soft drinks. 

He further stated that he had seen the defendant lying on the couch in 
the kitchen. 

The next witness to confront the defendant was the mother of the 
child, of the complainant in this case and at that time she stated that 
when she took the child to Women’s Bureau, she became aware of the 
dried stain on the lower hem of the child’s dress and that she was 
present when the doctor cut it off and turned it over to the policewoman. 

The defendant made one statement in closing out the confronting, 
he stated that he loved children, that he had three of his own, that if 
three beers and two drinks of whiskey could make him do a thing 
like this, he’d better quit drinking. 

I think that is the sum of the confronting. 

Q. Now that last statement, you are clear that those were his 
words? A. Yes, sir. 

* * * * * * 

CROSS EXAMINATION 
BY MR. POULASE: 

♦ * * * * * 

164 Q. Did he at any time admit doing anything like that, to you, sir ? 

A. He denied it. 

Q. He denied it, didn’t he, all the way through? A. That is 


correct. 
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♦ * * * ] * * 

166 MR. WALSH: Your Honor, at this particular timfc I want to make 

a motion for a judgment of acquittal on the ground that the Government 
has not proven a prima facie case, they have shown nojcorpus. There 
is a recent case in the Court of Appeals, James Jones, j Appellant, vs. 
United States Government, that came down March 1 an^lthat-- 

I 

THE COURT: What is the title of the case? 

j 

MR. DONEGAN: I have the slip opinion in court,j if you T d like to 
look at it. 

THE COURT: Yes. j 

MR. WALSH: I have the case right here. 

THE COURT: Without reading the case, I am willing to make the 
flat prediction that the facts are different. 

MR. WALSH: Yes, they certainly are. 

THE COURT: Then, you see, that is the difficulty about citing a 

i 

case as a precedent. Each case has got to be governed on its own facts. 
MR. DONEGAN: This matter, if I could be heard — 

i 

THE COURT: I can soon tell by reading it. 

MR. WALSH: Which case do you have, your Honor? 

THE COURT: The one you cited. ! 

Oh, this case is entirely different. In this case all they had was the 
statement of the child without corroboration. Here you have the statements 
of two boys, one corroborates the other, that they saw this man on the 
bed. And there is a statement that the man's zipper waJs down and many 

167 other factors that aren't present in this case. I will deny you* 

I 

motion. 

MR. POULASE: There wasn't even a showing that a hand had been 
laid on the girl. 

THE COURT: Naturally the Government relies on circumstantial 

i 

evidence and I quite agree in this case that there are a! couple of factors 
that would be disturbing to me if I were sitting on the jury, No. 1 is 
that Johnson has a conviction for sex offense, that would be very dis¬ 
turbing to me. And No. 2, that Johnson ran away. Tiose factors are 
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solid argument for the jury but I am not the jury, if I took this case 
away from the jury, I’d be doing an injustice, I’d be doing something 
outside my prerogative. There is circumstantial evidence here on which 
I think the jury can convict. I am not suggesting they ought to convict. 

I am simply saying it is their duty and responsibility, it is not mine. 

The facts are entirely different. You see what the Court says in the 
Jones case. The salesman had been down in the basement there and this 
girl made this spontaneous declaration which the Court held was ad¬ 
missible as a spontaneous declaration but there was no marking or in¬ 
jury for one thing. 

MR. WALSH: Nor in ours. 

MR. POULASE: Same thing. 

THE COURT: No, it isn’t the same thing. They found a marking, 
they found a red spot. 

MR. WALSH: On her navel. 

MR. DONE GAN: And the private, on the part of the mother. 

THE COURT: Well, there is no independent evidence of an 
exciting event. 

MR. DONEGAN: In this Texas decision, there was no change of 
clothing on the part of the child. There was no showing of an overt act 
here between the child’s absence of clothing-- 

MR. WALSH: He has that case, your Honor, marked for the 
Government. 

THE COURT: I read the case without the markings. I see what 
the Court holds. 

MR. POULASE: There is a section where the father has seen 
the child in the arms of the man as if he was about to do something. 

THE COURT: I think the case is clearly distinguishable on the 

facts. 

* * * * * * 

169 MR. DONEGAN: I want to make a matter of record that the 

person John M. Johnson referred to here as Johnny Johnson has been 
by the Government subpoenaed and made available for today; if the 
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defense would care to call him, he is available. 

MR. POULASE: Your Honor, may I state this, if the Government 
has him, let the Government call him as a witness. 

MR. DONE GAN: The Government issued a subpoena. 

THE COURT: I suggest we put him on the stands 
MR. DONEGAN: I’d like to make a point. The government will 
examine him but the Government is not vouching for his credibility. 

i 

MR. POULASE: I object to that. The Government is calling him 
and he is a Government witness. 

THE COURT: The jury will determine his credibility. I suggest 
we call him as a witness and the record may show the witness is called 
at the suggestion of the Court rather than the Government. 

MR. DONEGAN: Thank you, your Honor. 

Thereupon 

JOHN MORRIS JOHNSON 

was called as a witness by suggestion of the Court and having been duly 
sworn, was examined and testified as follows: j 

170 DIRECT EXAMINATION 

BY MR. DONEGAN: 

j 

* * * * j * * 

i 

176 A. They were in the front room. 

~ 

Q. Where were they in the front room? A. The little one was 

i 

in the crib and the other one was on the bed. 

I 

Q. On the bed? A. When they left, yes, sir. i 

i 

Q. Now, the one that is called Joy, did you sed whether or not 
she was wearing a dress that night? A. Deed I didn’j: notice, I never 
even looked in the room. 

♦ * * * ! * * 

177 Q. At the time the boys left, you are seated atjthe kitchen table? 
A. Yes, sir. 

Q. And Pinkard is seated at the kitchen table?! A. Yes, sir. 

i 

Q. What next did you do ? A. I set there and talked to him a 

i 

little while, he was asking me about where to get a job and I told him 

I 
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I didn T t know, then I went on to sleep. 

Q. Now, when this talking is going on, is there any drinking going 
on ? A. We drinked the beer before I went to sleep. 

Q. When was the whiskey drank? A. I don T t know, after I went 
178 to sleep he must have drinked more of it because I only had one 

drink out the bottle and I didn T t see it no more after that. He said he 
was going to put it away. 

Q. Where do you say you went to sleep? A. Sitting in the chair 
back behind the kitchen table. 

Q. And you slept how long? A. I judge about a half hour or forty 
minutes. 

Q. What awakened you, if anything? A. The boys come in and 
opened the door and I heard the door slam right in the room where I was 
at and I woke. I said what time is it, Frankie, and he told me. I said 
I had better go to the restaurant before it closes up. 

Q. Now, let T s stop a moment. When these boys came in, if you 
know, where was Pinkard? A. He was still sitting over there behind the 
table on the chair or either the couch. I can T t say exactly which one it 
was. 

Q. Now, from the time those boys left to get the Pepsicola until they 
came through that door and shut it, is it your testimony here today that 
you were asleep at the kitchen table ? A. I went to sleep right after 
they left to go get the Pepsicola and when they come back, that is when 
they woke me up. 

* * * * * * 

180 THE COURT: Why did you run away? 

THE WITNESS: I didn T t run away. I went to the lunchroom and 
stayed about fifteen minutes. 

THE COURT: You did run away, didn’t you ? 

THE WITNESS: No, sir, I didn’t know what happened. I didn T t 
realize nothing about that. I didn’t believe it when the boys told me 
about— 

♦ * * * * * 
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182 Q. Now do you have a record of having been coifvicted of any 

i 

indecent act on a minor child? 

* * * * ! * * 

i 

i 

j 

A. Otherwise it wasn’t true, otherwise I was framed up. 

i 

* * * * j * * 

183 Q. What was the reason for leaving? A. Because I was hungry 

and hadn’t had nothing to eat all day. 

* * * * ! * * 

i 

187 MR. DONEGAN: May we come to the Bench, ydur Honor? 

(At the Bench.) 

THE COURT: It doesn’t prove anything if he sa^s he appeared 

i 

before the Grand Jury. 

MR. DONEGAN: Your Honor, since this event took place, this 
man has been ten times available, any time he was wanted. As far 
as rebutting an inference that he has a guilty conscience, if this man 
was going to flee, he has had plenty of opportunity. 

THE COURT: Whether he testified before the drand Jury don’t 
prove anything. j 

i 

MR. DONEGAN: No, I just want the date he was there. I’d like 
to bring out that he has always been available. 

MR. WALSH: I don’t think that is relevant. j 

THE COURT: Won’t you let me speak instead <pf being dis- 

I 

courteous ? I don’t think it is material. 

(End of Bench Conference.) j 

| 

* * * * j * * 

I 

i 

193 ' THE COURT: Is it your testimony you were ndt in that bedroom 

that night? 

j 

THE WITNESS: No, sir, I wasn’t in there at aj.ll. Louise can tell 
you, she knows that I never have been in there. 

THE COURT: Just answer my questions. I am not asking for 
elucidation. 

THE WITNESS: Yes, sir. 




I 



THE COURT: It is your testimony you fell asleep? 

THE WITNESS: Yes, back in my room. 

THE COURT: How long were you asleep ? 

THE WITNESS: I reckon around a half hour or a little more. 



* 

* 

* * 

* 

* 

194 

* 

* 

CROSS EXAMINATION 

* * 

* 

♦ 

201 

Q. 

BY MR. WALSH: 

That you said yes, you did this but you were 

not going to be 


treated like a rat and you were not going to admit it? A. Man, don T t 
get up there and tell that kind of stuff on me when I am personally in¬ 
nocent of it. You are just absolutely wrong. The Court don T t listen 
to that kind of stuff. I ain’t told her nothing like that. If she nade 
that statement for you, she made it absolutely wrong. I mean, she 
must have been out of her mind or something when she was talking 
to you. 

Q. I T d like to ask you this question. A. You can ask me any 
question you want, I got plenty of sense. 

Q. Are you or are you not the main government witness in this 

case ? 

202 THE COURT: Oh, that is an improper question. 

THE WITNESS: On that— 

THE COURT: Just a minute. You don’t have to answer that 
question. 

THE WITNESS: Gee whiz. 

BY MR WALSH: 

Q. Now, Mr. Pinkard, I mean, Mr. Johnson— A. Everbody 
knows I am a witness. 

Q. Are you the same John Morris Johnson that in 12-16-29, was 
convicted of transporting liquor ? A. Look, that case has been tried, 

I object to that. 

THE COURT: Just answer the question: Were you or were you 
not? Yes, or no. 
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THE WITNESS: Well, yes. 

THE COURT: Just answer yes. 

THE WITNESS: Yes, I ought not to have to tell him though, the 
District Attorney-- 

BY MR. WALSH: j 

i 

Q. Were you or were you not— 

THE COURT: I will advise you whether it is a proper question or 
not. ! 

BY MR. WALSH: | 

Q. —sent to the penitentiary for two years ? 

i 

THE COURT: Leave that out. You know that isj improper. 

THE WITNESS: Forget that, that has been tried. 

THE COURT: Just a minute. You keep quiet until you are asked 

i 

a question. You know that is improper to ask a question that way. Ask 

i 

him if he has been convicted of whatever offenses. 

THE WITNESS: I— 

MR. WALSH: I really didn’t know. 

THE COURT: I am advising you now that it is improper. The 

question isn’t whether he has been sent to the penitentiary. The question 

i 

is whether he has been convicted of a criminal offense or not. If you 
have any information you may ask it. 

i 

BY MR. WALSH: 

| 

Q. Were you convicted on 4-1-49 of unlawful ehtry? A. No. 

Q. Were you convicted? 

THE COURT: You understand by conviction mehns either a plea 
of guilty or found guilty. 

THE WITNESS: No, that means concealed weaf»n or something. 
THE COURT: No, it doesn’t mean concealed weapon at all. 

THE WITNESS: What does it mean? 

■ 

THE COURT: Unlawfully entering a place or building, something 
like that. Were you convicted? 

THE WITNESS: Yes, I went in a place. 

THE COURT: All right. You were convicted. That is your answer. 
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204 THE WITNESS: Yes. 

BY MR. WALSH: 

Q. Were you convicted 8-15-51 of an indecent act on a minor 
child? 

THE COURT: Just answer yes or no. 

THE WITNESS: Yes, sir, long ago. I was convicted for it but I 
didn T t do it. 

BY MR. WALSH: 

Q. Were you convicted in 8-8-55 of taking property without right? 
A. Taking property without right? 

THE COURT: That is in August last year, were you convicted of 
taking property without any right ? 

THE WITNESS: No, '55? 

THE COURT: Yes. 

THE WITNESS: What does that mean? Stealing something? 

MR. WALSH: Steal something. 

THE WITNESS: No, I haven't stolen nothing in my life. 

MR. WALSH: I have no further questions. 

THE WITNESS: There is something wrong about that. 

THE COURT: You may step down. 

* * * * * * 

205 CARROLL PINKARD 

the defendant, called as a witness in his own behalf, having been duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

♦ * * * * * 

211 BY MR. WALSH: 

Q. Did you ever go into that room? A. No, sir, I did not. 

Q. Did you ever see Mr. Johnson go into that room? A. No, 

I can T t say I did. 

* * * * * * 

216 CROSS EXAMINATION 


BY MR. DONEGAN: 
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218 Q. Did you at any time see Mrs. Vojnovich witti the two boys in the 
front bedroom ? A. No, sir. 

Q. At any time during this evening did you heai; Joy Nicely crying ? 
A. No, sir. 

THE COURT: Speak up. The reporter can’t hear you unless you 
speak up. 

THE WITNESS: No, sir. j 

BY MR. DONEGAN: j 

Q. Did Frankie Nicely come into the kitchen and ask you together 
with Johnson, where the pants were for the baby? A. j No, sir. 

Q. Is it your testimony that you were in that kitchen room without 

| 

leaving it, after coming back with Johnson from buying the pint of whiskey 
and the cans of beer, you never left that room until the detective came ? 

A. I never left that room, no, sir, I did not. 

j 

Q. Now, I have written here, and I maybe in ei|ror, you testified 
here a few minutes ago that you did not go to sleep at iny time. A. I 
did not and I never left that kitchen. I smoked cigarettes and drink beer 
the whole time I was in that man’s house. 

i 

219 THE COURT: Did Johnson go to sleep? 

THE WITNESS: He did, sir; he did, sir at that jable. 

THE COURT: How long was he asleep? 

THE WITNESS: Approximately, I would say, near as I could re¬ 
member, half hour. 

i 

THE COURT: During that half hour that Johnson was sleeping, what 
were you doing? 

THE WITNESS: Sitting in the chair. j 

THE COURT: Doing what? 

THE WITNESS: Dozing, myself. 

THE COURT: What do you mean, dozing, sleeping ? 

THE WITNESS: I would say that, yes, sir. 

THE COURT: You just said a moment ago you weren’t sleeping. 

THE WITNESS: I slept a half hour. 

I 

THE COURT: You said a moment ago, did you njot, that you were not 
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sleeping. Is that right? 

THE WITNESS: I slept about a half hour. 

THE COURT: Did you not testify just a moment ago that you were 
not sleeping? 

THE WITNESS: I don’t know whether you’d call it sleeping or not. 

THE COURT: You are not listening to my question. 

THE WITNESS: Yes, sir. 

THE COURT: What I am asking you is whether you testified here a 
minute or so ago that you were not sleeping, did you so testify? 

220 THE WITNESS: I was on that chair and I never left that chair. 

THE COURT: You are still not listening to my question. My 

question is what you testified to here, didn’t you say that you weren’t 
sleeping? 

THE WITNESS: Well, I couldn’t say that. 

THE COURT: Didn’t you so testify a minute ago? 

THE WITNESS: Yes, sir, that is right. 

THE COURT: Well, I guess it could be correct but a man is 
drinking beer— 

THE COURT: All right, Go ahead. 

BY MR. DONEGAN: 

Q. Your answer is you never went to sleep in the kitchen? A. I 
wouldn’t say that. 

Q. Are you changing the answer you gave your defense lawyer 
earlier? A. No, sir, I am not changing that. 

Q. Well, I have written down you did not go to sleep at any time. 
A. I don’t think I did, but it could be possible, a man drinking beer, 

I could have dozed off there in the chair. Now that is something I don’t 
know but I know I was fully aware all the time I was in that man’s house. 

Q. Were you fully aware of all the time you were in that man’s 

221 house? A. Yes, sir, I know that. 

Q. And you know because you say you watched him, Johnson went 
to sleep at the kitchen table? A. He laid his head on the table. I don’t 
know whether he was asleep or not. 
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Q. And you were in the kitchen with him? A. He laid his head 
on the table. I don’t know whether he was asleep or not. 

i 

Q. You were in the kitchen because you told us you never left it, 
is that right? A. That is right, exactly. 

Q. Is it a fact that between the kitchen and the front bedroom there 
is a doorway but there is no door on it? A. That is right. 

i 

Q. And is it true that from the cot in the kitchen to that bed is ap¬ 
proximately 16 feet? | 

MR. POULASE: Objection, your Honor. 

| 

THE COURT: Overruled. 

I 

BY MR. DONEGAN: 

i 

i 

Q. Sixteen feet from where you are at the kitchen table to the bed 
through that open doorway ? 

MR. POULASE: I wish your Honor would direct jthe defendant to 
answer if he knows. 

I 

THE COURT: I assume he is going to testify only what he knows. 

MR. POULASE: Thank you, your Honor. j 

! 

MR. DONEGAN: Will you answer the question? ! 

I 

THE WITNESS: Sixteen feet, sir. I didn’t go there to measure 
the house. I went to see a friend of mine. 

BY MR. DONEGAN: 

i 

Q. Is it approximately the distance from where jl am to where 

i 

you are seated? A. No, sir, from that little cot in that kitchen, it 
wasn’t no further than I’d say about six feet from that door that leads 

i 

in from the front room. 

! 

Q. Yes, the cot to the door is about six feet? A. That is right. 

i 

Q. But then you have got to go through the door to reach the 
bed, don’t you? A. (No response.) 

Q. So it is a little distance more ? A. I would Say--I beg your 
pardon. I’d say 16 feet apart, from one bed to another. 

Q. That is right. A. Because I happen to work on buildings all 
my life and I do know distance. j 

Q. All right. Stop and think it over and tell thb Court and jury. 
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223 THE COURT: He says it is approximately 16 feet. There doesn T t 
seem to be much dispute about, counsel. 

BY MR. DONEGAN: 

Q. Was there anything that blocked your vision from where you 
were in the kitchen to that bed? A. No, sir. 

Q. Yet you stated that you didn’t see the child or hear the child 
crying? A. No, sir, I did not hear no child crying. I ain’t seen nobody 
bothering the child. 

Q. You didn’t see Richard Donaldson go to that baby and Frankie 
Nicely go to that baby when they came back from getting the Pepsicola? 

A. No, sir. 

Q. And you did not see Mrs. Vojnovich come downstairs and talk to 
them in that front bedroom? A. No, sir. 

Q. Now there has been testimony in this trial that you stated to 
Detective Burwell that you hadn’t run from that bed like the boys said, 
you had walked. 

MR. POULASE: Objection, your Honor, the testimony, as I re¬ 
member it, was that this man denied ever being in the bedroom. 

THE COURT: No, that isn’t as I recall it, it is for the jury to 
remember it as they recollect it but go ahead. He may answer the ques¬ 
tion. 

224 BY MR. DONEGAN: 

Q. Did you make the statement I have just said to Detective Burwell 
that you had been in the room, that you hadn’t run from the bed, you had 
walked, after the boys said that they had seen you run from the room, 
on Saturday night did you say that to Detective Burwell? Do you understand 
the question? A. Yes, sir. 

Q. Will you answer it? A. I have not been in that bed, I have not. 

THE COURT: The question is whether you told Detective Burwell 
that you walked and didn’t run. 

! THE WITNESS: I did not do either one. 

THE COURT: You didn’t tell him that ? 

THE WITNESS: No, sir, I have not been in that room. 
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BY MR. DONEGAN: 

i 

Q. Now, did you state to Detective Burwell and 41so to Detective 
Hall that you were never on the cot against that fireplacje in the kitchen ? 

I 

Did you tell the policemen that you were never on the cpt in the kitchen ? 

A. Well, sir-- 

THE WITNESS! Your Honor, the cot in the kitc^en- 
THE COURT: No, the question is, did you tell Detective Burwell 
that you never were on that cot ? 

THE WITNESS: I may have set on that cot but not on that bed. 

225 THE COURT: We are asking what you told detective Burwell. 

I 

THE WITNESS: I set on that cot, yes, sir. 

BY MR. DONEGAN: | 

Q. You are saying you did sit on the cot? A. I set on that cot 
near the kitchen table. 

i 

Q. That is right, the one on the other side of th0 table ? A. That 

i 

is right. 

Q. Were you lying on that cot? A. No, sir, seating down, smoking 
a cigarette, setting on the cot, the end of the cot, smoking a cigarette. 

Q. Were your shoes off? A. My shoes was off.i 

I 

Q. Was your zipper all the way down? A. No, sir, I always 

. i 

keep myself concealed everywhere I go. I have never lpeen like that. 

Q. Do you know of any reason why Frankie Nicely and Richard 

i 

Donaldson would falsely identify you as having been at that bed with the 

i 

baby when they were looking through the front window?; 1 A. No, sir, 

I can T t understand it excepting there is one thing just previous to a 
little bit, about fifteen or twenty minutes before that they was fooling 
around my brother-in-law with a knife and I told them to put that 

I 

knife away. I said, otherwise, I’m going home. That is all. 

226 Q. Now, at that time, Mr. Pinkard, did you think it was rather 
serious what was going on? A. Certainly I did, very serious. 

Q. You didn’t feel that as an adult then you would have stepped 
in and stopped it? A. Well, certainly, one simple reason I didn’t 
see anything going on. 


Q. Let’s have it one way or the other. A. I didn’t see anything. 

Q. Between the two boys and Johnson? A. Well, they was just 
only the way they put it, it was just a friendly argument or something, 

I don’t know, I don’t get in that kind of stuff. I live over in Maryland, 

I don’t get in that kind of stuff. 

Q. Because it was friendly, you weren’t excited, were you? A. I 
was sitting down in the chair, listening to it, naturally I was, but I didn’t 
know what the score was, the only thing I thought was keep my mouth 
shut. 

Q. Was there any other reason that occurs to you why they would 
falsely identify you aside from the one you have just given? A. That is 
the only thing I know. 

Q. Now, you have testified that you drank three cans of beer and 
you had one drink of the whiskey. There has been testimony here that you 
were to the point where they could not get from you any answers to any 
227 questions. Is it your testimony that three cans of beer and one 

drink of whiskey— 

MR. POULASE: Objection, your Honor, that was testimony from 
only one police officer. The others all testified he did answer the 
questions. 

THE COURT: He doesn’t claim that it was from any more than 
one witness. 

MR. DONEGAN: I just said the testimony. 

THE COURT: There is testimony from one witness. Go ahead. 

BY MR. DONEGAN: 

Q. Would you say that you were drunk that night? A. No, sir, 

I wouldn’t say I was drunk, I would say I was drinking with my brother- 
in-law. I couldn’t have drunk over three cans of beer because there 
is only three in there. My brother-in-law, I know he drunk three of 
them. 

Q. Now did you make the statement on Sunday afternoon to 
Detective Hall that if three cans of beer and two drinks of whiskey could 
make you do that, then you had better stop drinking? A. That is right, I 
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228 MR. POULASE: Call Mr. ~ 

229 MR. DONEGAN: If this is a character witness,! I believe the 

| 

Government would stipulate to the testimony that it would be stated 

what was expected from any character witness. 

* * * * i * * 

i 

MR. WALSH: Mr. and Mrs. Brennan,and Mrs. Curry — 

MR. POULASE: Mr. and Mrs. Brennan, and I^rs. Perry. 

THE COURT: Who are they? The record should show, the jury 
should know. 

i 

MR. WALSH: They are friends of Mr. Pinkard of long standing. 
Mr. Pinkard lived with Mr. and Mrs. Brennan for ei^ht years, and 
he has lived with Mrs. Perry — Mr. and Mrs. Perry have lived next 
to the Pinkards in Bradbury Heights for ten years. 

THE COURT: Mr. and Mrs. Perry and who elde? 

MR. WALSH: Mr. and Mrs. Brennan. 

i 

THE COURT: Four of them, and you propose tt> show by these 

j 

230 w * tnesses that they are neighbors and friends of this defendant and have 
lived in the vicinity where he has lived for a number 6f years, talked 

i 

to people who have known him and that in their opinion !his reputation 

i 

for truth and veracity is good? 

MR. WALSH: And for good moral character. 

THE COURT: Is good, is that it? You are willing to stipulate 
they would so testify ? j 

MR. DONEGAN: Yes, we are, your Honor. 

MR. POULASE: There is no objection to the stipulation, your 
Honor. 

i 

* * * * j * * 

i 

MR. WAISH: Your Honor, at this particular time I am going 
to renew my motion for a judgment of acquittal. I have a case 
exactly in point. 

THE COURT: If it is not more in point than thd one you cited. 
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MR. WALSH: Hinton vs. U.S., 91U.S. Appeals, D. C. 13. 

THE COURT: Let me see that. If it isn’t in point, what am I 
going to do to you ? 

MR. WALSH: I think it is in point. 

231 THE COURT: How can you say that a case is in point when you 

come to the very first paragraph, in each case the testimony of the 
child concerned was practically the only evidence having any tendency 
to prove a crime. Right there it shows the case is different. You 
shouldn’t be presenting a case under false pretense to the Court and 
say it is exactly in point when you know very well the Court itself 
indicates the facts are different. 

MR. POULASE: It is a matter of opinion, your Honor, because 
we felt that the only testimony was the child’s, no one else. 

THE COURT: That is perfectly ridiculous, these two boys have 
testified. Of course the evidence is circumstantial but sometimes 
circumstantial is stronger than direct. These two boys have testified 
they saw this man on the bed, the zipper was open, the girl’s dress 
was—and so forth and so on, in reference to many of the details. 

This man has gotten on the stand and denied he was even in that room. 
There is a complete conflict between the testimony of those boys and 
this man. This case would have been stronger if he hadn’t gotten on 
the stand as far as I am concerned. 


MR. WALSH: Yes, he is awfully dumb. 

THE COURT: No, he isn’t too dumb, I think the question is a 
question of credibility as far as I am concerned. But the point is this, 
it makes the case entirely different. 

232 And here, besides that, the girl had previously told two different 

stories, entirely inconsistent with her testimony at the trial. 

MR. POULASE: The testimony of Detective Burwell was to the 
effect that he had talked to her and the girl could not produce an answer 
and then when Frankie came over, he talked at Pinkard and said, is 
this the man that hurt you, and said yes. 


i 
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| 

i 

I 
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THE COURT: The strongest part of the Government 1 s case here is 
there is testimony of these two boys, corroborating each other consistently 

with reference to the important details, that they saw this man in a re - 

i 

dining position on that bed and that when he saw them, he hurried out of 
that room into the next room, and his zipper was open hnd all these other 
details that makes the case entirely different. 

In citing a case, you have to determine what the iacts are in each 

case. It is difficult, in deciding principles of law, but we have to dif- 

| 

ferentiate on the facts. 

MR. POULASE: It was a false evaluation on our part, no intent-- 
THE COURT: I am not talking about intent. I an} just giving you 

i 

frankly my diagnosis of the case. What I still say as I said before, that 
the case from the standpoint of the Government is difficult for the 
trier of fact because of the character of the man Johnson, I don’t have too 
much respect for his integrity, either, from his appearance on the witness 
233 stand. 

i 

i 

MR. POULASE: You must realize you don’t have a highly intel- 

i 

i 

ligent individual here. 

THE COURT: Who? 

MR. POULASE: The defendant. 

THE COURT: I was talking about Johnson, and the fact that he 

denies that he ran away. I still feel he ran away but it may have been 

I 

because he was afraid of his previous sex conviction, tfie fact that he 

i 

ran away and the fact that he was there also makes it aj tougher job 

i 

for the jury but that is their responsibility, because it |is hard doesn’t 

i 

mean we should relieve them of their responsibility. It is theirs, not 
mine. It is clearly a question of fact for the jury. 

Now you want to start this afternoon on closing arguments or you 

i 

want to wait until morning? 

MR. WALSH: I’d rather wait until tomorrow. 

s 

THE COURT: How much time will you agree on? 

MR. DONEGAN: How much do you want? 

THE COURT: Fifteen ;minutes apiece. 
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MR. WALSH: Twenty minutes. 

THE COURT: Twenty minutes apiece for your fuH time ? 

MR. WALSH: Yes. 

THE COURT: There is nothing about the instructions that I feel 
needs discussion unless you gentlemen have something. 

MR. WALSH: No. 

♦ * * * * * 

234 THE COURT: Yes. You are not claiming he was intoxicated? 

MR. WALSH: No. 

235 THE COURT: That is about it, and I will give them the Miller 
Act and I am going to call their attention very frankly, they have got 

to consider whether Johnson had any part in it, it is their responsibility. 
If they are in doubt about that, they will have to find him not guilty, of 
course. But if they are convinced that this man did it, that is it. But 
I think it is purely a question of fact of credibility of the testimony of 
these witnesses. 
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Washington, D. C 
May 1, 1956 


238 (Closing arguments of counsel are not made a part of this tran- 

i 

script.). 

THE COURT’S CHARGE TO THE JURY 
THE COURT: Ladies and gentlemen of the jur^, the time has 
come now when it is incumbent upon the Court to change you with ref- 
erence to the principles of law that are to guide you in your deliberations 

i 

in this case. 

You are to take the law just exactly as the Court gives it to you; 
the Court reigns supreme in determining what the law is. On the other 
hand, you are the exclusive judges of the facts, and neither counsel nor 
the Court have any right to interfere with your responsibility in that re- 

I 

spect. 

You have listened attentively and carefully to tlhe arguments of coun- 

l 

sel, as you should do, so that they may be of such gtiide as you deter- 
mine they should be to you in assisting you in arrivi^ig at a verdict in 
this case. But you always should bear in mind that arguments of counsel 
do not constitute evidence. In the final analysis, yo ( U are to rely upon 
the sworn testimony here in arriving at your verdict. 

Now, because you are the exclusive judges of the facts, an impor¬ 
tant responsibility of yours in this case will be to determine the credi- 

i 

bility of witnesses, the weight and credit you will g^ve to the testimony 

I 

239 of the various witnesses who have been before you. 

In that connection, you may take into consideration, so far as you 
are able to do so, the manner and conduct and demeanor of each wit- 

l 

ness who has testified, his memory or lack of mendory; of course, when 
I use the pronoun ”he,” I mean ”his” or ’’her”; the faculty or lack of 
faculty of each witness to see and hear those things about which he has 
testified; the ability or lack of ability of each witness to convey to you, 
through the medium of words, what he has seen or heard; the reasonable- 

i 

ness or unreasonableness of the story that he has ti>ld, that is a very 
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important test; the probability or improbability of the truth of the testi¬ 
mony given by the witness; any bias or prejudice shown by any witness, 
which might have influenced his judgment or colored his testimony; and 
all those other factors, including interest in the outcome of the case, 
which you as intelligent and experienced people take into consideration 
when you determine the difference between truth and untruth, or truth 
and half-truth. 

If, in this trial, in your opinion, any witness has testified willfully 
falsely or corruptly with reference to any material fact, concerning which 
the witness could not possibly have been mistaken, you are at liberty, 
if you deem it wise to do so, to disregard the entire testimony of that 
witness or any part thereof, except insofar as it has been corroborated 
by credible witnesses or by facts and circumstances established 
by the evidence in this case. 

You are the fact-finding branch of the court, ladies and gentlemen, 
and in the performance of your duties, you must not let sympathy or 
prejudice or passion influence your judgment in any manner whatsoever. 

You must reach your verdict on the facts, as disclosed by the evi¬ 
dence adduced in open court, and inferences which are reasonable de- 
ducible therefrom. You are not to speculate, conjecture or guess. 

Now, the defendant, Carroll A. Pinkard, has been on trial in 
this court under a one-count indictment which reads as follows: 

’The Grand Jury charges on or about January 28, 1956, 
within the District of Columbia, Carroll A. Pinkard did take im¬ 
moral, improper and indecent liberties with Joy L. Nicely, a 
female child under sixteen years of age, that is, about three years 
of age, with the intent of arousing, appealing to, and gratifying 
the lust, passions and sexuals desires of the said Carroll A. Pink¬ 
ard. ” 

To this indictment, the defendant has entered a plea of not guilty 
and thus puts in issue each and every essential allegation therein con¬ 
tained. 

Now, the fact that a defendant has been indicted and is charged with 
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a crime does not amount to evidence of guilt; that is not to be taken as 

241 

an indication of guilt, because an indictment is merely the procedure 
and the machinery by which the defendant is brought before the Court 
and is placed on trial. 

It is a rule of law that, in every criminal casp, the defendant 

i 

is presumed to be innocent and this presumption of innocence relates 
to every essential element of the offense and attaches to him throughout 
the trial until overcome by legal evidence which establishes his guilt 
beyond a reasonable doubt. 

It is also the law that the burden of proof is upon the government 
to prove the defendant guilty beyond a reasonable doubt. 

Now, proof beyond a reasonable doubt does not mean proof beyond 

i 

all doubt whatsoever; it does mean proof to a moral| certainty and not 
necessarily proof to a mathematical or an absolute certainty. 

By reasonable doubt is meant a doubt based op reason, a doubt for 
which you can give a reason to yourselves and not j[ist some whimsical 
speculation or capricious conjecture. 

Now, if, after an impartial consideration of all the evidence, you 
can say to yourselves that you are not satisfied of the defendant’s guilt, 

i 

then you have a reasonable doubt. If the evidence ip as consistent with 
innocence as with guilt, or if the government has iperely proved that there 

242 is a strong probability that the act charged is; true, then the govern¬ 
ment has not sustained its burden. But on the othep hand, if, after such 
impartial consideration of all the evidence, you can truthfully and candidly 

say to yourselves that you have an abiding conviction of the defendant’s 

1 

guilt, such as you would be willing to act upon in thp more weighty and 
important matters pertaining to your own affairs, then you have no rea¬ 
sonable doubt. 

Now, the District of Columbia Code, under which this charge of 
taking indecent liberties has been brought, as disclosed by the indictment 

i 

which I have read to you, provides as follows: 

’’Any person who shall take, or attempt jto take any immoral, 
improper, or indecent liberties with any child of either sex, under 
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the age of sixteen years with the intent of arousing, appealing to, 
or gratifying the lust or passions or sexual desires, either of such 
person or of such child, or of both such person and such child, or 
who shall commit, or attempt to commit, any lewd or lascivious 
act upon or with the body, or any part or member thereof, of such 
child, with the intent of arousing, appealing to, or gratifying the 
lust or passions or sexual desires, either of such person or of such 
child, or of both such person and such child shall be” — guilty of 
a violation of that statute. 

Now, you will notice under that section of the Code that it is not 
necessary that there be proof of sexual relations but rather, as is in¬ 
dicated by a reading of the statute, the taking of indecent liberties in the 
form described in the words of that statute. 

Now, the government contends that on the 28th of January, 1956, 
at 469 F Street, Southwest, in the District of Columbia, the defendant 
was present with one Johnny Johnson, who had been assigned the re¬ 
sponsibility of a baby-sitter by the parents of two children, the Nicely 
family. Frankie Nicely, the uncle of the child in question here who is 
mentioned in the indictment, Joy Nicely, and Richard Donaldson came 
to the premises, and left the premises about 8 p. m. to go to a nearby 
store to get some sodas. 

The government contends that they came back some time later 
and, upon arrival at the premises, they looked through the windows, the 
front windows, and saw the defendant reclining on the bed on which also 
was Joy Nicely, who was sitting up, crying. That, when defendant ob¬ 
served the boys looking through the window, he hurried into the kitchen, 
either ran or walked fast, according to the testimony; and that the boys 
observed, when they came into the kitchen, the zipper on defendant’s 
trousers was open, he had his shoes off, he had his head down as if 
asleep. That the child had no panties on, although she had them on be¬ 
fore the boys left for the store; that the child’s dress was wet and 
the bed was messed up. 

The mother, upon discovering what had happened, according to the 
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i 
i 

i 
; 
i 

government, examined the child and found an inflamed vagina and that 

i 

i 

the child, when interrogated, exclaimed that the man had taken her 
pants off and that the child also responded affirmatively to the question, 
when asked whether anyone had hurt her; and that the child, in saying 
the man hurt her, pointed to the area or region of thp vagina. 

Now, the government contends, therefore, thal based upon cir¬ 
cumstantial evidence, it has proved beyond a reasonable doubt that this 

! 

defendant took indecent liberties with the child, within the meaning 

of the District of Columbia Code and pursuant to the!indictment in this 

j 

case and, therefore, that the defendant should be foifnd guilty. 

The defendant, on the other hand, denies that fie is guilty of this 
charge, denies that the government has proved beyond a reasonable doubt 
the offense with which he is charged. He concedes ne was on the prem¬ 
ises in question on January 28, 1956, but denies he was in this front room 
or bedroom, whatever it should be called, and contends that he remained 
in the kitchen at all times. 

The defendant denies that he molested this child in any way what- 

i 

ever. He asserts that the most the government has proved, and he does 
not concede that it has proved that, but he says the very most that we 

i 

245 have found the government has proved is that someone might be guilty 

I 

I 

of the offense and, as far as the evidence is concerried, it is just as rea¬ 
sonable to conclude that Johnson committed the act because Johnson ran 
away from the scene and had a record of prior conviction of taking li¬ 
berties with a child. Thus, the defendant claims that he should be found 
not guilty in this case. 

i 

Now, these are the respective contentions of the parties, members 

of the jury, to this case. I haven’t endeavored to enumerate all of the 

! 

evidence; it is fresh in your minds and, after all, yjou are the exclusive 
judges of the facts. You should not endeavor to gather any impression 

i 

as to how the Court feels, from whatever the Court'says or even the tone 
of the Court’s voice, because the Court is anxious to present this case 
to you objectively for you to determine yourselves, as the exclusive 
judges of the facts, what the truth is in this situation. 
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Now, in criminal cases, there are two types of evidence, one 
type is known as direct evidence and another type of evidence is known 
as circumstantial evidence. Now, by direct evidence is meant evidence 
of witnesses who saw the act perpetrated. In this case, there is no eye 
witness who claims to have seen this defendant take indecent liberties 
with Joy Nicely; consequently, there is no direct evidence in this case 
tending to prove the defendant’s guilt. 

246 The second type of evidence is called circumstantial evidence. 
Circumstantial evidence consists of circumstances from which the defen¬ 
dant’s guilt may be inferred by the jury. 

Now, one cannot say that either of the two types of evidence is more 
reliable or stronger than the other. An eye witness, for example, may 
make a mistake in identifying the person whom he saw, his memory may 
be inaccurate or he may intentionally fabricate a story. Circumstances, 
too, may sometimes lead to an erroneous inference; on the other hand, 
at times, if the circumstantial evidence is sufficiently strong, it may be 
even more convincing than direct evidence because circumstances speak 
for themselves and, if they are strong enough, they may at times irre¬ 
sistibly lead to a definite conclusion. 

The law permits conviction of a criminal offense on circumstantial 
evidence alone. In order to justify, however, a verdict of guilty on the 
basis of circumstantial evidence alone, the circumstantial evidence must 
be of such degree and character as to point to the defendant’s guilt and 
also it must be inconsistent with the defendant’s innocence. In fact, in 
order to justify a verdict of guilty on the basis of circumstantial evidence 
alone, such evidence must be inconsistent with any other theory except 
the theory of defendant’s guilt. If the circumstantial evidence is consis¬ 
tent with the defendant’s guilt, but it is also consistent with the defendant’s 
innocence, or with any other theory except the theory of defendant’s 

247 guilt, the defendant must be found not guilty. 

Now, you are admonished that evidence of any oral confession or 
confessions made by defendant while he is under police custody, should 
be received with caution and scrutinized with care. There is no evidence 
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here that the defendant admitted he committed this act; as the Court 
recalls, there is some testimony by the detective that he conceded that 
he was in this front room, which he has denied at the trial. This should 
be considered in the nature of a confession and, as tjhe Court indicated, 

i 

he was in custody while making that statement and it should be received 

| 

with caution and scrutinized with care. 

i 

i 

Now, there is evidence of a prior conviction of this witness John- 

i 

son. The law permits such a record to be received solely for the pur¬ 
pose of determining whether a witness may be a truth-telling individual 
or not, and it has been received only for that purpose and should be con¬ 
sidered by you only for that purpose. ■ 

Now, there has also been some evidence, in fact it is stipulated 
between the government and the defendant, that certain witnesses, if 
they were on the stand, would have testified that in their opinion the 

j 

i 

reputation of the defendant for truth and veracity and good moral char¬ 
acter was good. Because it is true that one of good character is less 

j 

likely to lie or commit crime than one of bad reputation, it is appropri- 
ate for you to consider evidence of good character ^long with the other 

i 

248 facts and circumstances of the case in reachibg your ultimate con¬ 

clusion of guilt or innocence. You may consider tlys evidence insofar as 
it throws light on the credibility to be attached to the defendant’s story, 
or his guilt or innocence of the crime charged. 

i 

The evidence of good character, when taken and weighed with all 
the other evidence in the case, may be sufficient to raise a reasonable 
doubt where one otherwise might not exist. However, a good reputation 
is not a defense to crime; you should simply give the evidence of good 


character what weight you deem it worthy, as you ponsider it along with 
all the other facts and circumstances in the case. 

Now, there are many types of conduct which permit an inference 


that a party is conscious of having been in the wrong and may thus be 

i 

evidential of an admission. Flight, escapes, resistance to arrest, 

j 

hiding from arrest, are common examples. The feet of flight alone is 

i 

not sufficient to warrant the finding of guilt, the inference is only an 
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indefinite one, it does not go to evidence of any specific fact of this case 
but only to indicate that something is wrong or weak somewhere in the 
party’s case. 

Although the inference may be explained away by facts evidencing 
other reasons for the conduct, you may consider, if you deem it wise, 
the matter of flight both as far as the government’s contention of defen¬ 
dant’s guilt, from the evidence that he ran or walked hurriedly from 

249 the room to the kitchen when he saw the boys looking in the window, 
and you may also consider evidence of flight in connection with the tes¬ 
timony as it relates to the witness Johnson, which indicated he ran away 
from the premises when the trouble occurred. 

Now, finally, members of the jury, you will consider the matter 
in the light of the instructions I have given you, but use the same practi¬ 
cal approach, the same ordinary common sense and intelligence that 
you would employ in determining any other important matter in the course 
of your everyday experiences. 

Your verdict must be unanimous. Upon reaching the jury room, 
you will first select a foreman or forewoman who will preside over your 
deliberations in the jury room and speak for you when you return your 
verdict to the Court. Then you will proceed to reach a verdict impar¬ 
tially, without sympathy, passion, prejudice or emotion of any kind, 
one way or the other. 

There is just one form of verdict that will be presented, there is 
a blank space for you to write in the word ’’guilty” or ’’not guilty, ” as 
you deem should be done. Have the verdict signed by your foreman or 
forewoman, have the verdict dated, and return to this Court. 

Anything further, Mr. Donegan? 

MR. DONEGAN: No, Your Honor. 

250 THE COURT: Anything further by the defendant? 

MR. WALSH: No, Your Honor. 

THE COURT: The alternate juror may now be excused, thank you 
for your consideration. You may report back to the jury lounge. 

(Whereupon, the jury retired to consider its verdict.) 
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QUESTIONS PRESENTED 

In the opinion of the appellee the questions presented in 
the instant appeal are: 

In the trial of a ‘‘Miller Act” case, involving a charge 
of an indecent act on a three year old girl, whose spon¬ 
taneous declarations were supported circumstantially by 
such independent evidence of the exciting event as testimony 
of eye witnesses that appellant was in the bed with the vic¬ 
tim, left the bed and room hurriedly, had his pants open, 
and that the pants worn by the victim were missing, her 
vaginal area was “inflamed and red", the bed was mussed 
up, and portions of the bed and the victim’s dress were wet 
and damp: 

(1) Was there sufiicient evidence to support the verdict. 

(2) Was the charge to the jury proper. 


(i) 
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COUNTERSTATEMENT of the case 

On February 20,1956, an indictment was returned against 
appellant charging him with one count of carnal knowledge 
(22 D.C.O. 3501a) (J.A. 1). On March 2, 1956, appellant 
with his attorney, James R. Scullen, Esq., present in court 
with him, entered a plea of not guilty (J.A. 1, 2) and on April 
26, 1956, trial commenced. At trial appellant was repre¬ 
sented by F. X. Walsh, Esq., and Guss X. Poulase, Esq. On 
May 1, 1956 the jury returned a verdict of “guilty as in¬ 
dicted” (J.A. 2). On May 17, 1956. appellant, accompanied 
by his attorney, Mr. Scullen, appeared before the trial judge 
and was sentenced to be imprisoned for a term of from 
twenty-eight months to seven years (J.A. 3). This appeal 
followed (J.A. 3, 4). 

Mrs. Garrett Xicely testified that she was the mother of 
the victim, Joy Nicely, a three year old infant girl, and that 


(1) 



o 


she lived at 469 F Street, S.W. (R. 7). Upon having her 
attention drawn to January 2S. 1956, the witness stated 
that she, her husband, and two other men left the premises 
in question between 6:00 p.m. and 7:00 p.m. on the evening 
of the twenty-eighth, leaving the victim in the care of one 
Johnny Johnson, and that appellant was with Johnson at 
that time (R. 8). Mrs. Nicely stated that she returned to 
the premises between 9:00 p. m. and 10:00 p. m. and. as a 
result of information received, she made an examination of 
the victim (J.A. 7). Her examination disclosed that the 
area around the child's vagina was “red and inflamed” 
(J.A. 7), and when the child was asked if anyone had hurt 
her, and who took off her pants, she replied “till huh” to 
tiie first question (R. 11) and “the man” to the latter 
(R. 12). 

Bichard Donaldson . a seventeen year old boy who was in 
the tenth grade in school (R. 40). testified that on the (‘Ve¬ 
iling in question he went to 4(59 F Street, KAY., at about 
7:45 p. in., to visit Frankie Nicely, an uncle of the victim 
(R. 24). He stated that he and Frankie left the house at 
about 8:00 p. m. to go to a store and get some “soda”, and 
that they returned to the house no more than fifteen min¬ 
utes later. Then he stated that he looked through tin* win¬ 
dow into the apartment at Frankie's request and saw “Mr. 
Pinkard” going from the bed to the kitchen (J.A. 9, ID), 1 
and that the victim was on the bed (J.A. 10, 11). The wit¬ 
ness then testified that after entering the apartment he 
went into the room that the victim was in and asked her if 
anyone had bothered her. She replied yes, and stated that 
“He” had bothered her “pee-pee”. Witness said that he 
noticed that the bed was messed up and damp, and that the 
front of the victim’s dress was also damp (J.A. 12), and 
although he had noticed that the victim had underpants on 
when he and Frankie left for the store that she had none 
on when they returned (J.A. 13). Upon cross-examination 
the witness stated again that “it was Carroll Pinkard that 

1 Sergeant Robert D. Weaver, sex squad, Metropolitan Police De¬ 
partment. testified as to certain measurements that he took at the 
premises in question (J.A. 7, 8, 9). 
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I saw in the bedroom” (J.A. 15), and that there was a light 
on in the bedroom (R. 46). 

Frankie Nicely, the seventeen year old uncle of the victim 
testified that he went to the premises in question at about 
7:30 p. m. on the evening involved (R. 57). He left with 
the previous witness to go to the store (R. 59), and returned 
in less than an hour (J.A. 15). He further testified that as 
was his habit he looked into the window and saw Pinkard 
who was on the bed with the child (J.A. 16) jump from the 
bed and go into the other room of the apartment (J.A. 15, 
16). At this time the “baby” was sitting on the bed and 
crying. The witness immediately went into the apartment 
and saw appellant with his shoes off and the fly of his khaki 
pants open all the way down (J.A. 16, 17). Upon cross- 
examination witness testified that he had noticed that the 
child had underpants on when he left for the store, but had 
none on when he returned (J.A. 18). He stated that he and 
Donaldson left the apartment at about 8:00 p. m. and re¬ 
turned immediately after getting six pepsicolas (R. 76). lie 
stated that although he heard the child crving he did not see 
appellant touch her. He only saw appellant lying on the 
bed with the child (J.A. 20, 21). 

Mrs. Lockie Vojnovicli testified that she was the landlady 
of the premises and lived at 469 F Street, S.W., and that the 
parents of the victim rented a two room apartment thereat 
(R. 97), (J.A. 22). Upon having her attention directed to 
the evening in question she stated that she asked the child 
what happened and the response was “the man hurt me”. 
Witness also stated that the area around the child’s naval 
was red, the child had no pants on, and the bottom of the 
child’s dress was wet. (J.A. 23). She also testified that 
she heard appellant state that he did not run, hut that he 
walked from the room where the child was (J.A. 26). 

Detective H. H. Buricell, Metropolitan Police Depart¬ 
ment, testified that appellant told him that he had not run 
from the child’s room, but had walked back to the kitchen 
(J.A. 27). The officer then testified that when he tried to 
question the child she only continued to cry (R. 146). He 
continued stating that Frankie Xicely told him that appel- 
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lant’s pants wore open at the fly when he saw him in the 
kitchen, and that both boys told him in the presence ot 
appellant that appellant was the only one that they saw in 
the room, one seeing him on the bed, and one seeing him 
running (J.A. 32). 

Detect ire Byrd Hall. Metropolitan Police Department, 
testified that appellant showed the effects of heavy drink¬ 
ing and was belligerent and incoherent when questioned 
shortly after the alleged act. but stated that he had no 
trouble with the zipper of tin* pants ho was wearing both 
then and at the time of the alleged act (J.A. 33). and denied 
his guilt saying that he loved children and if drinking could 
make him do such a tiling he had better stop drinking. 
(J.A. .14). 

John Morris Johnson was then called at the suggestion 
of the trial court and was questioned as to his presence at 
the time and place of the alleged act. as to his criminal 
record including sex offenses (J.A. 39-42) and was excused. 

Appellant took the stand on his own behalf. lie stated 
that Johnson was his brother-in-law and he was visiting him 
at the Xicely apartment on the evening in question. lie tes¬ 
tified that they got six cans of beer and a half pint of whis¬ 
key (R. 207), of which he drank three cans of beer and had 
only one drink of the whiskey (J.A. 209). He corroborated 
the testimony of the boys by saying they left to get some 
Pepsi-cola (R. 211), and stated that they returned about 
eight minutes after they left (R. 212). Appellant stated on 
direct testimony (R. 214) and on cross-examination (J.A. 
43) that he had never gone into the room where the child 
was, nor did he touch the child. He testified that he was 
fully aware all of the time he was in the house (J.A. 44) and 
that he was not drunk (J.A. 48). He denied seeing the boys 
go into the child's room when they returned to the apart¬ 
ment and denied seeing Mrs. Vojnovich talk to them (J.A. 
46) in opposition of their testimony. He also denied that 
his zipper was down. 

Character evidence on behalf of appellant was stipulated 
to by the prosecution. 
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A stipulation was entered into by counsel for the Govern¬ 
ment and counsel for the defense that Dr. O'Connor ex¬ 
amined the victim at the hospital and found no trauma of 
the vaginal area, but in his opinion it was dried semen on 
the hem of the child's dress. The remainder of tlie stipula¬ 
tion was that Private Sin filet on. an employee of the identi¬ 
fication bureau of the Metropolitan Police Department, 
conducted certain tests for semen that were inconclusive: 
that is, t lie pink color indicated the presence of semen as 
the result of the test, hut such color could have boon a mere 
running of the colors in the dress. The stipulation is set 
forth at J.A. 30 and 31, and agreed to hv counsel for the 
defendant at R. 164 and 165. 

STATUTE INVOLVED 

Title 22, Section 3501(a) of the District of Columbia 
Code provides: 

(a) Any person who shall take, or attempt to take 
any immoral, improper or indecent liberies with any 
child of either sex, under the age of sixteen years with 
the intent of arousing, appealing to. or gratifying the 
lust or passions or sexual desires, either of such per¬ 
son or of such child, or of both such person and such 
child, or who shall commit, or attempt to commit any 
lewd or lascivious act upon or with the body, or any 
part or member thereof, of such child, with the intent 
of arousing, appealing to, or gratifying the lust or pas¬ 
sions or sexual desires, either of such person or of 
such child, or of both such person and such child, shall 
he imprisoned in a penitentiary, not more than ten 
years. 

SUMMARY OF ARGUMENT 

I 

The record in the instant case clearly shows that there 
was sufficient evidence to support the judgment of the trial 
court, and that the corpus delicti in the instant case was 
proved when the spontaneous declaration of the three year 


old victim was admitted pursuant to there having been 
present sufficient independent evidence of the exciting event. 

II 

The complained of instruction on the subject of flight, 
consented to by appellant, was proper and not prejudicial 
to appellant on the facts as presented to the jury. 

ARGUMENT 

I 

The Evidence Supports the Verdict 

Appellant complains that there was insufficient evidence 
to support his conviction and that the trial court erred in 
denying his motion for a judgment of acquittal at the close 
of all the evidence.- However, it will he recalled from 
the Counterstatement that substantial evidence was intro¬ 
duced by the Government in this case. When this evidence 
is viewed in the light most favorable to the prevailing party 
as it must he. it becomes quite clear that the trial court was 
correct in refusing to direct a verdict for the accused (J.A. 
35, 36. 49-0:2). A study of the record demonstrates that 
mere questions of fact and credibility are involved and on 
these issues the jury was fully instructed. That the ques¬ 
tion of proof and reasonable doubt was for the jury is be¬ 
yond question. Thus, appellant’s contention must fail. 
Glosser v. Voiled States. 315 U.S. 60, 80 (1942); Alfonso 
Thomas v. United States. 93 U.S. App. D.C. 392, 211 F. 2d 
45 (1954); Curley v. United States , Si U.S. App. D.C. 3S9, 
160 F. 2d 229 (1947), cert, denied , 331 U.S. 817; and Rem- 
mer v. United States. 205 F. 2d 277 (9th Cir. 1953). 

-The evidence introduced by appellant can be considered by this 
Court in determining the scope of the evidence against appellant 
because, by introducing evidence in his own behalf, appellant waives 
the right to insist upon his motion made at the close of the Govern¬ 
ment's case. Ladrey v. United States. SI U.S. App. D.C. 127, 131, 
155 F.2d 417 (1946>. cert, denied. 329 U.S. 723; Hall v. United 
States. 83 U.S. App. D.C. 166, 170. 168 F.2d 161 (1948), cert, denied, 
334 U.S. 853. reh. denied, 335 U.S. 839. 


Appellant seemingly takes exception to the admission to 
the extra-judicial statement of the three year old victim. 
However, it is a general principle of law that such extra¬ 
judicial statements are admissible when there is substantial 
independent evidence which would tend to establish the 
trustworthiness of the utterance. Opper v. United States, 
348 U.S. 84 (1034). This principle has been adopted by this 

Court in Fountain v. United States, -U.S. App. D.C.- 

-F. 2d- (Xo. 12952, decided June 28, 1956*); Jones v. 

United States , 97 U.S. App. D.C. 291, 231 F. 2d 244 
(1956): Lam pc v. United States. 97 U.S. App. D.C. 160, 
229 F. 2d 43 (Xo. 12,551, decided January 19, 1956); 
I Yheeter v. United States, 93 U.S. App. D.C. 159, 211 F. 2d 
19 (1953). cert . denied. 347 U.S. 10, 19, reh. denied 14S U.S. 
S52; (> nth eric v. United States. 92 U.S. App. D.C. 361, 207 F. 
2d 19 (1953); Beansoliel v. United States, 71 App. D.C'. Ill, 
107 F. 2d 292 (1939) : and Snoiedni v. United States. 2 App. 
D.C. 89 (1893). 

In the instant cast*, tin* record reveals that there was in¬ 
dependent evidence of the exciting event. The two hoys 
who wore on the scene testified that they had left the apart¬ 
ment at about eight o'clock in the evening. They returned 
no later than fifteen minutes thereafter and. through a win¬ 
dow, observed appellant on the bed with the child. One of 
them saw appellant leave the bed and hurriedly leave the 
room. Immediately thereafter the boys rushed into the house 
and observed appellant feigning sleep with the fly to his 
pants open. They went into the bedroom and found the child 
“whining" and without her underpants. They saw a wet 
spot on the bottom of the child's dress and observed that 
tHe bed was messed up and damp. The boys asked her if 
anyone had bothered her, whereupon she said “the man’’ 
and pointed to her private parts. 3 

The boys then called the landlady. She arrived within a 
few minutes and asked the little girl of the affair. The 


:! It is to be observed that the child’s statement was made within 
minutes after the event. Compare Smith v. United States. 94 U.S. 
App. D.C. 320. 215 F.2d 6S2 (1954), wherein the statement was 
given three days after the attack. 
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girl told lior that “the man hurt me” and pointed toward 
the area of her vagina. The landlady also observed a red 
spot, like a pinch, around the area of the child’s naval and 
that the bottom of her dress was wet. 


The child's mother appeared about nine o’clock. She 
examined her daughter's vagina and she testified that she 
found it to be “red and inflamed”. She also stated that 
the child aflirmativelv answered when asked if anvone had 
hurt her, and that “the man" had taken her pants off. 

It was stipulated that the examining physician would tes¬ 
tify that he found no “trauma" in the vaginal area but 
that, in his opinion, there was dried semen on the hem of the 
child's dress. It was further stipulated that Officer Single- 
ton, a chemist employee of the identification bureau, would 
testify that he conducted a chemical test with an inconclu¬ 
sive result (i.e., the resultant pink color indicated that the 
substance was semen, but that it possibly could have been 
caused by the dye in the dress). 


Officer Burwell testified that he spoke to the victim at the 
scene but that the child was too distraught and upset to do 
anything but cry. 

These facts clearly corroborate the statements of the 
child. Accordingly the corpus delicti of the case was prop¬ 
erly proved when the statements of the victim were prop¬ 
erly admitted under the cases cited above. 


What appellant appears to he complaining about pertains 
to the credibility of testimony, and the inference to be 
drawn from the evidence adduced at trial. These are mat¬ 
ters for the jury to make a determination. At the trial 
appellant's testimony was a complete denial of guilt as was 
testified to by witnesses at the trial, and also in contradic¬ 
tion of statements made by him at the scene of the offense. 


It is clear from this that the jury had two versions before 
it, and appellant cannot now complain that the jury be¬ 
lieved the testimony which was contrary to that offered by 
him. 


In consideration of all the evidence adduced at the trial. 
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it must be concluded that there was sufficient evidence to 
support the verdict. 

II 

There Was No Error in the Charge 

The instant case was submitted to the jury under proper 
instructions and the contention of appellant to the contrary 
is without merit. 

Appellant specifically complains of the instruction on the 
subject of flight as applied to appellant. It should first 
be noted that appellant failed to comply with Rule 30, F. R. 
Crim. P., and the opinion of this Court in ViUaroman v. 
United States , S7 U.S. App. D.C. 240, 1S4 F. 2d 261. There¬ 
fore, the present argument cannot be raised for the first 
time on appeal. See also Jackson v. United States, 91 U.S. 
App. D.C. 60, 198 F. 2d 497 (1952), and Pitts v. United 

States, - U.S. App. D.C. -, (Xo. 13,333, decided 

October 4, 1956). 

Even if it is assumed arguendo that this issue can now 
be raised, it is clear that there is no error. In the first 
place it is to be noted that appellant actually consented to 
the instruction now under attack (R. 234). John Johnson, 
the convicted sex offender who was in the house with appel¬ 
lant and the child, testified by suggestion of the trial court 
(J.A. 37). In discussing the case with counsel at the close 
of the case, the court reviewed the evidence and the fact 
that Johnson may have had a part in the crime (J.A. 50- 
52) 4 Thereafter, the court out of an abundance of caution 
instructed the jury that it “ ... may also consider evi¬ 
dence of flight in connection with the testimony as it re¬ 
lated to the witness Johnson, which indicated he ran away 
from the premises when the trouble occurred." (J.A. 60). 
This instruction was clearly most favorable to appellant. 
Indeed, appellant could scarcely contend that he was en- 


4 It is to be noted also that the trial court considered Johnson's 
actions when the motion for judgment of acquittal was denied at. 
the close of the Government's case (J.A. 35-36). 
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titled to this instruction as a matter of law. It is, therefore, 
easily seen why appellant assented to the charge and failed 
to object when it was given. Appellant should not be heard 
for the first time on appeal when he contends that the in¬ 
struction was incorrect. 

In any event, it is a well settled matter of law that flight 
of a person is admissible as a fact to be considered by the 
jury along with other circumstances presented. Liggins v. 
United States . 54 App. D.C. 302, 279 Fed. SSI (1924). Al¬ 
though it is well established that evidence of flight is not 
sufficient evidence by itself to prove guilt, it is always ad¬ 
missible as a circumstance to be considered with other facts. 
United States v. Heitner, 149 F. 2d 105 (2d Cir. 1945); Vick 
v. United States , 216 F. 2d 228 (5th Cir. 1954). 

In the instant case, the court stated (J.A. 59, 60): 

“Now, there are many types of conduct which permit 
an inference that a party is conscious of having been in 
the wrong and may thus be evidential of an admission. 
. . . The fact of flight alone is not sufficient to ivarrant 
a finding of guilt, the inference is only an indefinite one 
. . . Although the inference may be explained away by 
facts evidencing other reasons for the conduct, you may 
consider, if you deem it wise, the matter of flight both 
as far as the Government’s contention of defendant's 
guilt, from the evidence that he ran or walked hurriedly 
from the room to the kitchen when he say the boys 
looking in the window, and you may also consider the 
evidence of flight in connection with the testimony as it 
relates to the witness Johnson, which indicated he ran 
away from the premises when the trouble occurred.” 
(Emphasis added.) 

From a perusal of the charge as a whole (J.A. 53-60), it is 
apparent that the trial court was scrupulously fair, that the 
charge as given was full and complete, and that therefore 
the contention of appellant to the contrary must fail. 
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CONCLUSION 

Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court be affirmed. 

Oliver Gasch, 

United States Attorney. 
Lewis Carroll, 
Alfred Burk a. 

Assistant United States Attorney. 
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